CITY OF COSTA MESA
PROFESSIONAL SERVICES AGREEMENT
WITH
MICHAEL L. MERRILL & ASSOCIATES, INC.

THIS PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is made and entered
into this 22nd day of February, 2021 (“Effective Date"), by and between the CITY OF COSTA
MESA, a municipal corporation (“City”), and MICHAEL L. MERRILL & ASSOCIATES, INC., a
California corporation (“Consuitant”).

WITNESSETH:

A WHEREAS, City proposes to utilize the services of Consultant as an independent
contractor to design, install and implement a new remote Gateway phone system at the City's
Permanent Homeless Shelter located at 3175 Airway Ave., Costa Mesa, as more fully described
herein; and

B. WHEREAS, Consultant represents that it has that degree of specialized expertise
contemplated within California Government Code section 37103, and holds all necessary licenses
to practice and perform the services herein contemplated; and

C. WHEREAS, City and Consultant desire to contract for the specific services
described in Exhibit “A” and desire to set forth their rights, duties and liabilities in connection with
the services to be performed; and

D. WHEREAS, no official or employee of City has a financial interest, within the
provisions of sections 1090-1092 of the California Government Code, in the subject matter of this
Agreement.

NOW, THEREFORE, for and in consideration of the mutual covenants and conditions
contained herein, the parties hereby agree as follows:

1.0. SERVICES PROVIDED BY CONSULTANT

1.1.  Scope of Services. Consultant shall provide the professional services described
in Consultant's Proposal, attached hereto as Exhibit “A” and incorporated herein.

1.2.  Professional Practices. All professional services to be provided by Consultant
pursuant to this Agreement shall be provided by personnel experienced in their respective fields
and in a manner consistent with the standards of care, diligence and skill ordinarily exercised by
professional consultants in similar fields and circumstances in accordance with sound
professional practices. Consultant also warrants that it is familiar with ali laws that may affect its
performance of this Agreement and shall advise City of any changes in any laws that may affect
Consultant’s performance of this Agreement.

1.3. Performance to Satisfaction of City. Consultant agrees to perform all the work to
the complete satisfaction of the City. Evaluations of the work will be done by the City Manager or
his or her designee. If the quality of work is not satisfactory, City in its discretion has the right to:

(a) Meet with Consultant to review the quality of the work and resolve the
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showing the insurance coverages and required endorsements described above, in a form and
content approved by City, prior to performing any services under this Agreement.

5.5.  Non-Limiting. Nothing in this Section shall be construed as limiting in any way, the
indemnification provision contained in this Agreement, or the extent to which Consultant may be
held responsible for payments of damages to persons or property.

6.0. GENERAL PROVISIONS

6.1.  Entire Agreement. This Agreement constitutes the entire agreement between the
parties with respect to any matter referenced herein and supersedes any and all other prior
writings and oral negotiations. This Agreement may be modified only in writing, and signed by the
parties in interest at the time of such modification. The terms of this Agreement shall prevail over
any inconsistent provision in any other contract document appurtenant hereto, including exhibits
to this Agreement.

6.2. Representatives. The City Manager or his or her designee shall be the
representative of City for purposes of this Agreement and may issue all consents, approvals,
directives and agreements on behalf of the City, called for by this Agreement, except as otherwise
expressly provided in this Agreement.

Consultant shall designate a representative for purposes of this Agreement who
shall be authorized to issue all consents, approvals, directives and agreements on behalf of
Consultant called for by this Agreement, except as otherwise expressly provided in this
Agreement.

6.3. Project Managers. City shall designate a Project Manager to work directly with
Consultant in the performance of this Agreement.

Consuiltant shall designate a Project Manager who shall represent it and be its
agent in all consultations with City during the term of this Agreement. Consultant or its Project
Manager shall attend and assist in all coordination meetings called by City.

6.4. Notices. Any notices, documents, correspondence or other communications
conceming this Agreement or the work hereunder may be provided by personal delivery or mail
and shall be addressed as set forth below. Such communication shall be deemed served or
delivered: (a) at the time of delivery if such communication is sent by personal delivery, and (b)
48 hours after deposit in the U.S. Mail as reflected by the official U.S. postmark if such
communication is sent through regular United States mail.

IF TO CONSULTANT: IF TO CITY:
Merrill & Associates City of Costa Mesa
P.O. Box 279 77 Fair Drive
Brea, CA 92822 Costa Mesa, CA 92626
Tel: (714) 388-3275 Tel: (714) 925-4914
Attn: Michael D. Carter Attn: Stacy Lumley
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contained either in the City’s specifications or Consultant's Proposal, which shall be of no force
and effect.

6.10. Independent Contractor. Consultant is and shall be acting at all times as an
independent contractor and not as an employee of City. Consultant shall have no power to incur
any debt, obligation, or liability on behalf of City or otherwise act on behalf of City as an agent.
Neither City nor any of its agents shall have control over the conduct of Consultant or any of
Consultant’'s employees, except as set forth in this Agreement. Consultant shall not, at any time,
or in any manner, represent that it or any of its agents or employees are in any manner agents or
employees of City. Consultant shall secure, at its sole expense, and be responsible for any and
all payment of Income Tax, Social Security, State Disability Insurance Compensation,
Unemployment Compensation, and other payroll deductions for Consultant and its officers,
agents, and employees, and all business licenses, if any are required, in connection with the
services to be performed hereunder. Consultant shall indemnify and hold City harmless from any
and all taxes, assessments, penalties, and interest asserted against City by reason of the
independent contractor relationship created by this Agreement. Consuitant further agrees to
indemnify and hold City harmless from any failure of Consultant to comply with the applicable
worker's compensation laws. City shall have the right to offset against the amount of any fees due
to Consultant under this Agreement any amount due to City from Consultant as a result of
Consultant's failure to promptly pay to City any reimbursement or indemnification arising under
this paragraph.

6.11. PERS Eligibility indemnification. In the event that Consultant or any employee,
agent, or subcontractor of Consultant providing services under this Agreement claims or is

determined by a court of competent jurisdiction or the California Public Employees Retirement
System (PERS) to be eligible for enrollment in PERS as an employee of the City, Consultant shall
indemnify, defend, and hold harmless City for the payment of any employee and/or employer
contributions for PERS benefits on behalf of Consultant or its employees, agents, or
subcontractors, as well as for the payment of any penalties and interest on such contributions,
which would otherwise be the responsibility of City.

Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, Consultant and any of its employees, agents, and subcontractors
providing service under this Agreement shall not qualify for or become entitled to, and hereby
agree to waive any claims to, any compensation, benefit, or any incident of employment by City,
including but not limited to eligibility to enroll in PERS as an employee of City and entitlement to
any contribution to be paid by City for employer contribution and/or employee contributions for
PERS benefits.

6.12. Cooperation. In the event any claim or action is brought against City relating to
Consultant's performance or services rendered under this Agreement, Consultant shall render
any reasonable assistance and cooperation which City might require.

6.13. Ownership of Documents. All findings, reports, documents, information and data
including, but not limited to, computer tapes or discs, files and tapes furnished or prepared by
Consultant or any of its subcontractors in the course of performance of this Agreement, shall be
and remain the sole property of City. Consultant agrees that any such documents or information
shall not be made available to any individual or organization without the prior consent of City. Any
use of such documents for other projects not contemplated by this Agreement, and any use of
incomplete documents, shall be at the sole risk of City and without liability or legal exposure to
Consultant. City shall indemnify and hold harmless Consultant from all claims, damages, losses,
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and expenses, including attorneys’ fees, arising out of or resulting from City's use of such
documents for other projects not contemplated by this Agreement or use of incomplete documents
furnished by Consultant. Consultant shall deliver to City any findings, reports, documents,
information, data, in any form, including but not limited to, computer tapes, discs, files audio tapes
or any other Project related items as requested by City or its authorized representative, at no
additional cost to the City.

6.14. Public Records Act Disclosure. Consultant has been advised and is aware that
this Agreement and all reports, documents, information and data, including, but not limited to,
computer tapes, discs or files fumished or prepared by Consultant, or any of its subcontractors,
pursuant to this Agreement and provided to City may be subject to public disclosure as required
by the California Public Records Act (California Government Code section 6250 et seq.).
Exceptions to public disclosure may be those documents or information that qualify as trade
secrets, as that term is defined in the California Government Code section 6254.7, and of which
Consultant informs City of such trade secret. The City will endeavor to maintain as confidential all
information obtained by it that is designated as a trade secret. The City shall not, in any way, be
liable or responsible for the disclosure of any trade secret including, without limitation, those
records so marked if disclosure is deemed to be required by law or by order of the Court.

6.15. Conflict of Interest. Consultant and its officers, employees, associates and
subconsultants, if any, will comply with all conflict of interest statutes of the State of California
applicable to Consultant's services under this agreement, including, but not limited to, the Political
Reform Act (Govemment Code sections 81000, et seq.) and Government Code section 1090.
During the term of this Agreement, Consultant and its officers, employees, associates and
subconsultants shall not, without the prior written approval of the City Representative, perform
work for another person or entity for whom Consultant is not currently performing work that would
require Consultant or one of its officers, employees, associates or subconsultants to abstain from
a decision under this Agreement pursuant to a conflict of interest statute.

6.16. Responsibility for Errors. Consultant shall be responsible for its work and resuits
under this Agreement. Consultant, when requested, shall furnish clarification and/or explanation
as may be required by the City’s representative, regarding any services rendered under this
Agreement at no additional cost to City. In the event that an error or omission attributable to
Consultant occurs, then Consultant shall, at no cost to City, provide all necessary design
drawings, estimates and other Consultant professional services necessary to rectify and correct
the matter to the sole satisfaction of City and to participate in any meeting required with regard to
the correction.

6.17. Prohibited Employment. Consultant will not employ any regular employee of City
while this Agreement is in effect.

6.18. Order of Precedence. In the event of an inconsistency in this Agreement and any
of the attached Exhibits, the terms set forth in this Agreement shall prevail. If, and to the extent
this Agreement incorporates by reference any provision of any document, such provision shall be
deemed a part of this Agreement. Nevertheless, if there is any conflict among the terms and
conditions of this Agreement and those of any such provision or provisions so incorporated by
reference, this Agreement shall govern over the document referenced.

6.19. Costs. Each party shall bear its own costs and fees incurred in the preparation
and negotiation of this Agreement and in the performance of its obligations hereunder except as
expressly provided herein.
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6.20. Binding Effect. This Agreement binds and benefits the parties and their respective
permitted successors and assigns.

6.21. No Third Party Beneficiary Rights. This Agreement is entered into for the sole

benefit of City and Consultant and no other parties are intended to be direct or incidental
beneficiaries of this Agreement and no third party shall have any right in, under or to this
Agreement.

6.22. Headings. Paragraphs and subparagraph headings contained in this Agreement
are included solely for convenience and are not intended to modify, explain or to be a full or
accurate description of the content thereof and shall not in any way affect the meaning or
interpretation of this Agreement.

6.23. Construction. The parties have participated jointly in the negotiation and drafting
of this Agreement and have had an adequate opportunity to review each and every provision of
the Agreement and submit the same to counsel or other consultants for review and comment. In
the event an ambiguity or question of intent or interpretation arises with respect to this Agreement,
this Agreement shall be construed as if drafted jointly by the parties and in accordance with its
fair meaning. There shall be no presumption or burden of proof favoring or disfavoring any party
by virtue of the authorship of any of the provisions of this Agreement.

6.24. Amendments. Only a writing executed by the parties hereto or their respective
successors and assigns may amend this Agreement.

6.25. Waiver. The delay or failure of either party at any time to require performance or
compliance by the other of any of its obligations or agreements shall in no way be deemed a
waiver of those rights to require such performance or compliance. No waiver of any provision of
this Agreement shall be effective unless in writing and signed by a duly authorized representative
of the party against whom enforcement of a waiver is sought. The waiver of any right or remedy
in respect to any occurrence or event shall not be deemed a waiver of any right or remedy in
respect to any other occurrence or event, nor shall any waiver constitute a continuing waiver.

6.26. Severability. If any provision of this Agreement is determined by a court of
competent jurisdiction to be unenforceable in any circumstance, such determination shall not
affect the validity or enforceability of the remaining terms and provisions hereof or of the offending
provision in any other circumstance. Notwithstanding the foregoing, if the value of this Agreement,
based upon the substantial benefit of the bargain for any party, is materially impaired, which
determination made by the presiding court or arbitrator of competent jurisdiction shall be binding,
then both parties agree to substitute such provision(s) through good faith negotiations.

6.27. Counterparts and Electronic Signatures. This Agreement may be executed in one
or more counterparts, each of which shall be deemed an original. All counterparts shall be

construed together and shall constitute one agreement. Counterpart written signatures may be
transmitted by facsimile, email or other electronic means and have the same legal effect as if they
were original signatures.

6.28. Corporate Authority. The persons executing this Agreement on behalf of the
parties hereto warrant that they are duly authorized to execute this Agreement on behalf of said
parties and that by doing so the parties hereto are formally bound to the provisions of this
Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by and through their respective authorized officers, as of the date first above written.

CONSULTANT

bﬁs—\M Date: 2-1)-202|

Signature

Damod J. Mok, Viog flesioat—

[Name and Title]

CITY OF COSTA MESA

Date:

Carol Molina
Purchasing Officer

ATTEST:

Brenda Green
City Clerk

APPROVED AS TO FORM:

Date:

Kimberly Hall Barlow
City Attorney

APPROVED AS TO INSURANCE:

Date:

Ruth Wang
Risk Management
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by and through their respective authorized officers, as of the date first above written.

CONSULTANT

Date:

Signature

[Name and Title]
CITY OF COSTA MESA

Date: a{/ (¢ /)’(

Carol Molina
Purchasing Officer

ATTEST:

Brenda Green |}
City Clerk

APPROVED AS TO FORM:

PL%M) Date: ;1];1

Kithberly H{jll Barlow
City Attorney

M

Tro—

APPROVED AS TO INSURANCE:

Date: &/‘b’:‘/"y

Ruth &Vang

Risk Management
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APPROVED AS TO CONTENT:

%%%M—Zﬁy

Stacy Lumlef)
Project Manager

DEPARTMENTAL APPROVAL:

et Zia
Susan Price
Assistant City Manager

APPROVED AS TO PURCHASING:

W Date:

Carol Molina
Finance Director
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EXHIBIT A
CONSULTANT’S PROPOSAL



STATEMENT OF WORK
ADD REMOTE GATEWAY FOR NEW LOCATION
12/17/2020

PREPARED FOR

City oOF CoSTA MESA

PREPARED BY:
MICHAEL D. CARTER
MERRILL & ASSOCIATES
P.O. Box 279, BREA CA 92822
714-388-3275

MCARTER@MERRILLUSA.COM

AVAYA

Platinum
BUBINEBSBPARTNER
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Memill & Associates City of Costa Mesa

1.0 PROJECT OVERVIEW

This document will serve as budgetary Statement of Work (SOW), agreement between Merrill &
Associates (hereafter referred to as Merrill) and City of Costa Mesa (hereafter referred to as Client).

Merrill will design, implement, and project manage the successful implementation of the following:

¢ Configure Software to mirror customers' existing system Avaya Release 6 configuration.

¢ Installation of Controlier Hardware / Media Modules and Digital Telephones within Customer
provided Data Rack.

2.0 G430 GATEWAY FOR REMOTE LOCATION CONFIGURATION:

(1) G430 Gateway (Refurbished)

(1) MM711, 8-port analog module (Refurbished)

(1) MM717, 24-port digital module (Refurbished)

(14) 2420 digital sets (Refurbished)

(1) UTI1 paging interface (loudspeaker paging provided by others) New
(1) Misc. - backboard material

Note: Data switch or equipment not included at this time!

2.1 SCOPE OF WORK:

Configure G430 Gateway for deployment

Conduct station review for user configuration

Add gateway translations to the core

Rack G430 & media modules

Register to the core at the Civic Center

Tail-out analog & digital ports

install & test (14) digital sets

Cross connect local lines for 911

Provide first-day support

Provide project management

Note: Does not Include data engineering charges for network configuration unless being
requested to do sol

Note: Excludes internal station cable and fiber cable to the MPO

12/17/2020 ) Page 1
This document is proprietary and not to be disclosed outside of the City of Costa Mesa and Menil! & Associates



Merrill & Associates City of Costa Mesa

3.0 PRICE SUMMARY

Hardware & Software Recommended for Upgrade

Hardware/Software Cost to add G430 Gateway with (1) Analog and (1) Digital Media Module. Fourteen (14)

2424 Digital sets as listed in above Configuration. One (1) Central Office (CO) ports have been provided for
e911.

Hardware/Software - Total  $4,635.00

Professional and Installation Services

Installation of all hardware and software. Hardware to be installed in a Customer supplied
floor mount / wall rack. Configuration of software including Voice Mail, One (1) CO Trunk
Ports for €911 and installation of Fourteen (14) 2420 refurbished digital telephone sets.

Professional and Installation Services - Total  $6,375.00

Project Total® $11,010.00

1. *The Price for this Project is predicated on acceptance of the entire Project including labor and material.

2. *The Price is valid for 90 days.

3. *Payment will be paid to Merrill & Associates for this Project in accordance with the Terms and
Conditions of the Merrill Schedule A. A Merrill Schedule A will provide Price Detail.

4.0 INVOICES

Payment of invoices is due within 30 days from the date of Merrill & Associates’ invoice. Past due
payments will be subject to a late payment charge of the lesser of 1.0% per month or the maximum rate
allowed by applicable law

5.0 ACCEPTANCE/AGREEMENT IN ACCORDANCE WITH ITS TERMS

This Agreement constitutes the entire understanding of the parties with respect to the subject matter thereof and
will supersede all previous and contemporaneous communications, representations or understandings, either oral
or written, between the parties relating to that subject matter and will not be contradicted or supplemented by
any prior course of dealing between the parties. All notices under this Agreement and any modifications or
amendments to this Agreement must be agreed to in writing and signed by an officer of Merrill.

City of Costa Mesa i sqciates, Inc.

{(Authorized Signature) ( orized Signature)
Aiow J. MExyUA
(Printed Name) (Printed Name)
VICE foes et
(Title) (Title)
210-0Y
(Date) (Date)
12/17/2020 Page 2
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Merrill & Associates City of Costa Mesa

Attachment A -~ Change Order Document

Merrill & Associates - Change Order

Change Order Number Change Order Date

Projed Name:

Purchase Order (PO) Number

Client Information

Company Name: Address Line 1

Contact Name Address Line 2

Telephone Number: AddressLine 3

Fax Number; City

E-mall Address; State/Province

Postal Code

Change Requested By

Name: Telephone Nunper

E-mail Address. Fax Numper

Reason for Change

Detailed List of Changes

Type a description of this change.) Cost Adustment

Hours Adjustment
Summary
[fotal adjustment
12/17/2020 Page 3
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Merrill & Associates City of Costa Mesa

ATTACHMENT B ~ CLIENT ACCEPTANCE DOCUMENT

Merrill Project Closure Notice

Date:

Client: Merrill PM:
Client Contact:
Client Contact System Type:
Phone Number:

Installation Address:

(Client name) agrees that the ordered service(s) have been completed per the
scope of work with the exception of any punch list items below.

REMARKS
1. Physical equipment installed as designed? Yes O No Q
2. Applications installed and tested as designed? Yes O No O
3. Training completed? Yes O No QO
4. Client registered SSO wi/lLink ID 5917 Yes O NoQ
5. Maintenance Contract in process Yes O No QO
6. Health Check Completed and Reviewed Yes O NoQ
) TSI SAN A Sl 2 T i . Commitment | Completion
AL e o P_p‘nc_h List lt_gms Assigned To Date Date
Acceptance
Authorized Client Signature Merrill & Associates - Authorized Signature
Printed N me Printed Name
Title Title
Date Date o
12/17/2020 Page 4

This document is proprietary and not to be disclosed outside of the City of Costa Mesa and Merrill & Associates



Merril & Associates City of Costa Mesa
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EXHIBIT B
CITY COUNCIL POLICY 100-5



CITY OF COSTA MESA, CALIFORNIA

COUNCIL POLICY
SUBJECT POLICY EFFECTIVE PAGE
NUMBER | DATE
DRUG-FREE WORKPLACE 100-5 8-8-89 10f3

BACKGROUND

Under the Federal Drug-Free Workplace Act of 1988, passed as part of omnibus drug legislation
enacted November 18, 1988, contractors and grantees of Federal funds must certify that they will
provide drug-free workplaces. At the present time, the City of Costa Mesa, as a sub-grantee of
Federal funds under a variety of programs, is required to abide by this Act. The City Council has
expressed its support of the national effort to eradicate drug abuse through the creation of a
Substance Abuse Committee, institution of a City-wide D.A.R.E. program in all local schools and
other activities in support of a drug-free community. This policy is intended to extend that effort
to contractors and grantees of the City of Costa Mesa in the elimination of dangerous drugs in the
workplace.

PURPOSE

It is the purpose of this Policy to:
1. Clearly state the City of Costa Mesa’s commitment to a drug-free society.

2. Set forth guidelines to ensure that public, private, and nonprofit organizations receiving
funds from the City of Costa Mesa share the commitment to a drug-free workplace.

POLICY

The City Manager, under direction by the City Council, shall take the necessary steps to see that
the following provisions are included in all contracts and agreements entered into by the City of
Costa Mesa involving the disbursement of funds.

1. Contractor or Sub-grantee hereby certifies that it will provide a drug-free workplace by:

A. Publishing a statement notifying employees that the unlawful manufacture,
distribution, dispensing, possession, or use of a controlled substance is prohibited in
Contractor’'s and/or sub-grantee’s workplace, specifically the job site or location
included in this contract, and specifying the actions that will be taken against the
employees for violation of such prohibition;

B. Establishing a Drug-Free Awareness Program to inform employees about:




SUBJECT

POLICY EFFECTIVE PAGE
NUMBER | DATE

DRUG-FREE WORKPLACE 100-5 8-8-89 20f3

1. The dangers of drug abuse in the workplace;
2. Contractor's and/or sub-grantee’s policy of maintaining a drug-free workplace;

3. Any available drug counseling, rehabilitation and employee assistance programs;
and

4. The penalties that may be imposed upon employees for drug abuse violations
occurring in the workplace;

Making it a requirement that each employee to be engaged in the performance of the
contract be given a copy of the statement required by subparagraph A;

Notifying the employee in the statement required by subparagraph 1 A that, as a
condition of employment under the contract, the employee will:

1. Abide by the terms of the statement; and

2. Notify the employer of any criminal drug statute conviction for a violation occurring
in the workplace no later than five (5) days after such conviction;

Notifying the City of Costa Mesa within ten (10) days after receiving notice under
subparagraph 1 D 2 from an employee or otherwise receiving the actual notice of such
conviction;

Taking one of the following actions within thirty (30) days of receiving notice under
subparagraph 1 D 2 with respect to an employee who is so convicted:

1. Taking appropriate personnel action against such an employee, up to and
including termination; or

2. Requiring such employee to participate satisfactorily in a drug abuse assistance or
rehabilitation program approved for such purposes by a Federal, State, or local
health agency, law enforcement, or other appropriate agency;




SUBJECT

POLICY EFFECTIVE PAGE

NUMBER | DATE
DRUG-FREE WORKPLACE 100-5 8-8-89 3of3

2.

3.

G. Making a good faith effort to maintain a drug-free workplace through implementation
of subparagraphs 1 A through 1 F, inclusive.

Contractor and/or sub-grantee shall be deemed to be in violation of this Policy if the City
of Costa Mesa determines that:

a. Contractor and/or sub-grantee has made a false certification under paragraph 1
above;

b. Contractor and/or sub-grantee has violated the certification by failing to carry out
the requirements of subparagraphs 1 A through 1 G above;

c¢. Such number of employees of Contractor and/or sub-grantee have been convicted
of violations of criminal drug statutes for violations occurring in the workplace as
to indicate that the contractor and/or sub-grantee has failed to make a good faith
effort to provide a drug-free workplace.

Should any contractor and/or sub-grantee be deemed to be in violation of this Policy
pursuant to the provisions of 2 A, B, and C, a suspension, termination or debarment
proceeding subject to applicable Federal, State, and local laws shall be conducted. Upon
issuance of any final decision under this section requiring debarment of a contractor and/or
sub-grantee, the contractor and/or sub-grantee shall be ineligible for award of any
contract, agreement or grant from the City of Costa Mesa for a period specified in the
decision, not to exceed five (5) years. Upon issuance of any final decision recommending
against debarment of the contractor and/or sub-grantee, the contractor and/or sub-grantee
shall be eligible for compensation as provided by law.




