CITY OF COSTA MESA
PUBLIC WORKS AGREEMENT
WITH SIEMENS MOBILITY INC.
FOR
BAKER STREET AND BABB STREET FULL INTERSECTION RE-WIRE PROJECT
THIS PUBLIC WORKS AGREEMENT (“Agreement”), dated June 12, 2020
(“Effective Date”), is made by the CITY OF COSTA MESA, a political subdivision of the
State of California (“CITY”), and SIEMENS MOBILITY, INC., a Delaware corporation
("CONTRACTOR?").
CITY desires to construct the public work and improvements described below
under Scope of Work, Paragraph 1 (“Work").
ACCORDINGLY, the parties hereto agree as follows:

1. SCOPE OF WORK.

The Work consists of the following work at the intersection of Baker Street and
Babb Street in accordance with the City’s plans and specifications: temporary existing
controller cabinet and Type Il service; installation of new P44 cabinet foundation complete
with new Type |l service on a City-furnished P44 cabinet; installation of new three inch
(3") PVC conduit crossing from the Northeast corner to the Northwest corner of the
intersection; and re-wire the entire intersection.

The Work is further described in the “Contract Documents” referred to below.

The Project is known as the Baker Street and Babb Street Full Intersection Re-
Wire Project (“Project”).

2. CONTRACT DOCUMENTS.

The complete Agreement consists of the following documents relating to the
Project:

a. This Agreement;
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b. CONTRACTOR'’s proposal (Exhibit A);

¢. Labor and Material Bond, including agent’s Power of Attorney for each bond
(Exhibit B);

d. Summary of Public Contract Code section 9204 (Exhibit C);

e. Drug-Free Workplace Policy (Exhibit D); and

f. Provisions of the most current edition of The Greenbook: Standard
Specifications for Public Works Construction (“The Greenbook”).

The documents attached hereto are incorporated herein by this reference. The
Greenbook is incorporated by reference as if fully set forth herein. The documents
comprising the complete Agreement will be referred to as the “Contract Documents.”

All of the Contract Documents are intended to complement one another, so that
any Work called for in one and not mentioned in another is to be performed as if
mentioned in all documents.

In the event of an inconsistency in the Contract Documents, the terms of this
Agreement shall prevail over all other Contract Documents. The order of precedence
between the remaining Contract Documents shall be as set forth in The Greenbook.

The Contract Documents constitute the entire agreement between the parties and
supersede any and all other writings and oral negotiations.

3. CITY'S REPRESENTATIVE.

The CITY’s Representative is Shirjeel Muhammad, referred to herein as the
Project Manager (“Project Manager”).

4. CONTRACTOR'’S PROJECT MANAGER; PERSONNEL.

(@) Project Managerr CONTRACTOR’s Project Manager must be

approved by City. Such approval shall be at CITY’s sole discretion.
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(b)  Personnel. CITY has the right to review and approve any personnel
who are assigned to perform work under this Agreement. CONTRACTOR shall remove
personnel from performing work under this Agreement if requested to do so by CITY.

This Paragraph 4 is a material provision of the Agreement.

5. SCHEDULE.

All Work shall be performed in accordance with the schedule approved on behalf
of CITY by the Project Manager, and in accordance with the time of performance set forth
in Paragraph 8 (Time of Performance).

6. EQUIPMENT - PERFORMANCE OF WORK.

CONTRACTOR shall furnish all tools, equipment, apparatus, facilities, labor and
materials necessary to perform and complete the Work of construction in a good and
workmanlike manner in strict conformity with the Contract Documents.

The equipment, apparatus, facilities, labor and material shall be furnished and
such Work performed and completed as required in the plans and specifications to the
satisfaction of the Project Manager or his or her designee, and subject to his or her
approval.

7. CONTRACT PRICE.

Forty-Nine Thousand Four Hundred Sixty-Six Dollars ($49,466.00).

8. TIME OF PERFORMANCE.

CONTRACTOR shall commence Work by the date specified in CITY’s Notice to
Proceed, unless a later date is agreed upon in writing by the parties. The Work shall be
completed within thirty (30) calendar days from the first day of commencement of the

Work.
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9. TERMINATION.

(@) Termination for Convenience.

CITY may terminate this Agreement at any time, with or without cause, by
providing thirty (30) days’ written notice to CONTRACTOR.

(b)  Termination for Breach of Contract.

(i) If CONTRACTOR refuses or fails to prosecute the Work or
any severable part of it with such diligence as will ensure its timely completion, or if
CONTRACTOR fails to complete the Work on time, or if CONTRACTOR, or any
subcontractor, violates any of the provisions of the Contract Documents, the Project
Manager may give written notice to CONTRACTOR and CONTRACTOR's sureties of the
CITY’s intention to terminate this Agreement; and, unless within five (5) days after the
serving of that notice, such conduct shall cease and arrangements for the correction
thereof be made to the satisfaction of the CITY, this Agreement may be terminated at the
option of CITY effective upon CONTRACTOR's receipt of a second notice sent by the
CITY indicating that the CITY has exercised its option to terminate.

(ii) If CONTRACTOR is adjudged bankrupt or files for any relief
under the Federal Bankruptcy Code or State insolvency laws, this Agreement shall
automatically terminate without any further action or notice by CITY.

(iii)  If CONTRACTOR is in breach of any material provision of this
Agreement, CITY may immediately terminate this Agreement by providing written notice
to CONTRACTOR of same.

10. LIQUIDATED DAMAGES.
In the event the Work is not completed, for any reason, within the time required

including any approved extensions of time, and to the satisfaction of the Project Manager,
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CITY may, in addition to any other remedies, equitable and legal, including remedies
authorized by Paragraph 9 (Termination) of this Agreement, charge to CONTRACTOR or
its sureties, or deduct from payments or credits due CONTRACTOR, a sum equal to
$250.00 as liquidated damages for each day beyond the date provided for the completion
of such Work.

The parties hereto agree that the amount set forth above, as liquidated damages
constitutes a fair and reasonable estimate of the costs the CITY would suffer for each day
that the CONTRACTOR fails to meet the performance schedule. The parties hereby
agree and acknowledge that the delays in the performance schedule will cause CITY to
incur costs and expenses not contemplated by this Agreement.

11. DISPUTES PERTAINING TO PAYMENT FOR WORK.

Should any dispute arise respecting whether any delay is excusable, or its
duration, or the value of the Work done, or of any Work omitted, or of any extra Work
which CONTRACTOR may be required to do, or respecting any payment to
CONTRACTOR during the performance of this Agreement, such dispute shall be decided
by the Project Manager, and his or her decisions shall be final and binding upon
CONTRACTOR and its sureties.

12. SUPERINTENDENCE BY CONTRACTOR.

At all times during performance of the Work, CONTRACTOR shall give personal
superintendence or have a competent foreman or superintendent on the worksite, with
authority to act for CONTRACTOR.

13. INSPECTION BY CITY.

CONTRACTOR shall at all times maintain proper facilities and provide safe access

for inspection by CITY to all parts of the Work and to all shops on or off-site where the
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Work or portions of the Work, are in preparation. CITY shall have the right of access to
the premises for inspection at all times. However, CITY shall, at all times, comply with
CONTRACTOR's safety requirements on the job site.

14. CARE OF THE WORK AND OFF-SITE AUTHORIZATION.

CONTRACTOR warrants that it has examined the site of the Work and is familiar
with its topography and condition, location of property lines, easements, building lines
and other physical factors and limitations affecting the performance of this Agreement.
CONTRACTOR, at CONTRACTOR's sole cost and expense, shall obtain any permission,
and all approvals, licenses, or easements necessary for any operations conducted off the
premises owned or controlled by CITY. CONTRACTOR shall be responsible for the
proper care and protection of all materials delivered to the site or stored off-site and for
the Work performed until completion and final inspection and acceptance by CITY. The
risk, damage or destruction of materials delivered to the site or to Work performed shall
be borne by CONTRACTOR.

15. PAYMENTS TO CONTRACTOR.

On or before the last Monday of each and every month during the performance of
the Work, CONTRACTOR shall meet with the Project Manager or his or her designee to
determine the quantity of pay items incorporated into the improvement during that month.
A “Progress Payment Order” will then be jointly prepared, approved, and signed by the
Project Manager and the CONTRACTOR setting forth the amount to be paid. Upon
approval of the progress payment order by the Project Manager, or his or her designee,
it shall be submitted to CITY’s Finance Department and processed for payment by
obtaining approval from the City Council to issue a warrant. Within three (3) days following

City Council's approval to issue a warrant, CITY shall mail to CONTRACTOR a warrant
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for the amount specified in the progress payment order as the amount to be paid.

16. SUBCONTRACTORS.

CONTRACTOR shall not subcontract the Work or any portion thereof without
CITY’s prior written consent.

17. CONTRACT GUARANTEE.

CONTRACTOR shall furnish the following to CITY: a payment bond in an amount
equal to at least one hundred percent (100%) of the contract price as security for the
payment of all persons furnishing labor or materials in connection with the Work under
this Agreement. The surety for the bond and the form thereof shall be satisfactory to CITY.
In addition, such surety must be authorized to issue bonds in California; must be listed on
the latest revision to the U.S. Department of the Treasury Circular 570; and must be
shown to have sufficient bonding capacity to provide the bonds required by the Contract
Documents.

CONTRACTOR shall provide a certified copy of the certificate of authority of the
surety issued by the Insurance Commissioner; a certificate from the clerk of the county in
which the court or officer is located that the certificate of authority of the surety has not
been surrendered, revoked, canceled, annulled, or suspended or, in the event that it has,
that renewed authority has been granted; and copies of the surety’s most recent annual
statement and quarterly statement filed with the Department of Insurance pursuant to
Article 10 (commencing with Section 900) of Chapter 1 of Part 2 of Division 1 of the
Insurance Code.

CONTRACTOR guarantees that all materials used in the Work and all labor
performed shall be in conformity with the Contract Documents including, but not limited

to, the standards and specifications set forth in the most current edition of The Greenbook.
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CONTRACTOR shall, at its own expense, make any and all repairs and replacements
that shall become necessary as the result of any failure of the Work to conform to the
aforementioned Contract Documents, and standard specifications; provided, however,
that CONTRACTOR shall be obligated under this provision only to the extent of those
failures or defects of which it is given notice within a period of twelve (12) months from
the date that the Notice of Completion is recorded.

The rights and remedies available to CITY pursuant to this provision shall be
cumulative with all rights and remedies available to CITY pursuant to statutory and
common law, which rights and remedies are hereby expressly reserved, and neither the
foregoing guarantee by CONTRACTOR nor its furnishing of the bond, nor acceptance
thereof by CITY, shall constitute a waiver of any rights or remedies available to CITY
against CONTRACTOR.

18. INDEMNIFICATION.

CONTRACTOR agrees to protect, defend, indemnify and hold harmless CITY and
its elected and appointed boards, officers, agents, and employees from any and all
claims, liabilities, expenses, or damages of any nature, including attorney fees, for injury
to or death of any person, and for injury or damage to any property, including
consequential damages of any nature resulting therefrom, arising out of or in any way
connected with the performance of this Agreement. The defense obligation provided for
hereunder shall apply without any advance showing of negligence or wrongdoing by the
CONTRACTOR, its employees, and/or authorized subcontractors, but shall be required
whenever any claim, action, complaint, or suit asserts as its basis the negligence, errors,
omissions or misconduct of the CONTRACTOR, its employees, and/or authorized

subcontractors, and/or whenever any claim, action, complaint or suit asserts liability
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against the CITY, its elected officials, officers, agents and employees based upon the
work performed by the CONTRACTOR, its employees, and/or authorized subcontractors
under this Agreement, whether or not the CONTRACTOR, its employees, and/or
authorized subcontractors are specifically named or otherwise asserted to be liable.
Notwithstanding the foregoing, the CONTRACTOR shall not be liable for the defense or
indemnification of the CITY for claims, actions, complaints or suits arising out of the sole
active negligence or willful misconduct of the CITY. This provision shall supersede and
replace all other indemnity provisions contained either in the CITY’s specifications or
CONTRACTOR's proposal, which shall be of no force and effect.

CONTRACTOR shall comply with all of the provisions of the Workers’
Compensation insurance laws and Safety in Employment laws of the State of California,
including the applicable provisions of Divisions 4 and 5 of the California Labor Code and
all amendments thereto and regulations promulgated pursuant thereto, and all similar
State, Federal or local laws applicable; and CONTRACTOR shall indemnify and hold
harmless CITY from and against all claims, liabilities, expenses, damages, suits, actions,
proceedings and judgments, of every nature and description, including attorney fees, that
may be presented, brought or recovered against CITY for or on account of any liability
under or failure to comply with any of said laws which may be incurred by reason of any
Work performed under this Agreement by CONTRACTOR or any subcontractor or others
performing on behalf of CONTRACTOR.

CITY does not, and shall not, waive any rights against CONTRACTOR which it
may have by reason of the above hold harmless agreements, because of the acceptance
by CITY or the deposit with CITY by CONTRACTOR of any or all of the insurance policies

described in Paragraph 19 (Insurance) of this Agreement.
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The hold harmless agreements by CONTRACTOR shall apply to all liabilities,
expenses, claims, and damages of every kind (including but not limited to attorney fees)
incurred or alleged to have been incurred, by reason of the operations of CONTRACTOR
or any subcontractor or others performing on behalf of CONTRACTOR, whether or not
such insurance policies are applicable. CONTRACTOR shall require any and all tiers of
subcontractors to afford the same degree of indemnification to the CITY OF COSTA
MESA and its elected and appointed boards, officers, agents, and employees that is
required of CONTRACTOR and shall incorporate identical indemnity provisions in all
contracts between CONTRACTOR and all tiers of its subcontractors.

In the event that CONTRACTOR and CITY are sued by a third party for damages
caused or allegedly caused by negligent or other wrongful conduct of CONTRACTOR, or
by a dangerous condition of CITY’s property created by CONTRACTOR or existing while
the property was under the control of CONTRACTOR, CONTRACTOR shall not be
relieved of its indemnity obligation to CITY by any settiement with any such third party
unless that settlement includes a full release and dismissal of all claims by the third party
against the CITY.

19. INSURANCE.

CONTRACTOR shall not commence Work under this Agreement until it has
obtained all insurance required under this section and CITY has approved the insurance
as to form, amount, and carrier, nor shall CONTRACTOR allow any subcontractor to
commence any Work until all similar insurance required of the subcontractor has been
obtained and approved.

Neither the failure of CONTRACTOR to supply specified insurance policies and

coverage, nor the failure of CITY to approve same shall alter or invalidate the provisions

10
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of Paragraph 18 (Indemnification) of this Agreement.

(@) Workers’ Compensation Insurance.

CONTRACTOR shall obtain and maintain during the life of this Agreement
workers’ compensation insurance and, if any Work is sublet, CONTRACTOR shall require
all tiers of subcontractors to obtain workers’ compensation insurance.

All workers’ compensation insurance policies shall provide that the
insurance may not be canceled without thirty (30) days’ advance written notice of such
cancellation to CITY.

CONTRACTOR agrees to waive, and obtain endorsements from its
workers’ compensation insurer waiving, subrogation rights under its workers’
compensation insurance policy against the CITY and to require each of its subcontractors,
if any, to do likewise under their workers’ compensation insurance policies.

(b) Liability Insurance Coverage.

CONTRACTOR shall obtain and maintain during the life of this Agreement
the following insurance coverage:

(i) Commercial General Liability, including coverage for
premises-operations, products/completed operations hazard, blanket contractual, broad
form property damage, and independent contractors. In addition, CONTRACTOR shall
obtain and maintain during the life of this Agreement each of the following insurance
coverage which are not stricken out and initialed by the Project Manager: Explosion and
collapse hazard, underground hazard, personal injury, and automobile liability, including
owned, hired, and non-owned vehicles. All insurance coverage shall have limits of not
less than $1,000,000.00 combined single limits, per occurrence and aggregate.

(i) Below are approved endorsements which satisfy the basic

11
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insurance requirements contained in contracts entered into by City of Costa Mesa. These
have been approved by the City Attorney’s Office. The terms of any specific contract with
the City are controlling. Prior to the commencement of any work, the City requires that
the Engineer receive Certificates of Insurance in DUPLICATE for liability coverage of at
least $1,000,000.00 combined single limits, per occurrence and in the aggregate.
Endorsements to the policies providing the above insurance shall be obtained by
CONTRACTOR, adding the following three provisions:

(1)  Additional Insured:

“The City of Costa Mesa and its elected and appointed
boards, officers, agents, and employees are additional insureds with respect to the
subject project and agreement.”

(2) Notice:

“Said policy shall not terminate, nor shall it be canceled nor
the coverage reduced, until thirty (30) days after written notice is given to CITY.”

&) Other Insurance:

“Any other insurance maintained by the City of Costa Mesa
shall be excess and not contributing with the insurance provided by this policy.”

If any of such policies provide for a deductible or self-insured retention to provide
such coverage, the amount of such deductible or self-insured retention shall be approved
in advance by CITY. No policy of insurance issued as to which the CITY is an additional
insured shall contain a provision which requires that no insured except the named insured
can satisfy any such deductible or self-insured retention.

20. PROOF OF INSURANCE.

Prior to commencement of the Work, CONTRACTOR shall furnish CITY, through

12
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the Project Manager, proof of compliance with the above insurance requirements in a
form satisfactory to the Risk Management.

21. LEGAL WORK DAY - PENALTIES FOR VIOLATION.

Eight (8) hours of labor shall constitute a legal day's work during any one (1)
calendar day. CONTRACTOR shall forfeit to CITY the sum of Twenty-Five Dollars
($25.00) for each workman employed in the execution of this Agreement by
CONTRACTOR or by any subcontractor for each calendar day during which such
workman is required or permitted to work more than eight (8) hours in any one calendar
day and 40 hours in any one calendar week in violation of California Labor Code Sections
1810 through 1815, inclusive.

22. PREVAILING WAGE SCALE.

CONTRACTOR shall comply in all respects with the Davis-Bacon Act (40 U.S.C.
section 276a) and with California Labor Code sections 1770 et seq., including the keeping
of all records required by the provisions of Labor Code section 1776.

CONTRACTOR shall furnish each week to CITY’s Project Administration Division
a statement with respect to the wages of each of its employees during the preceding
weekly payroll period.

23. COMPLIANCE WITH ALL LAWS.

CONTRACTOR shall, atits own cost and expense, comply with all applicable local,
state, and federal laws, regulations, and requirements in the performance of this
Agreement, including but not limited to laws regarding health and safety, labor and
employment, and wage and hours.

24. DRUG-FREE WORKPLACE POLICY.

CONTRACTOR, upon notification of the award of this Agreement, shall establish

13
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a Drug-Free Awareness Program to inform employees of the dangers of drug abuse in
the workplace, the penalties that may be imposed upon employees for drug abuse
violations occurring in the workplace, and the employee assistance programs available
to employees. Each employee engaged in the performance of a CITY contract must be
notified of this Drug-Free Awareness Program, and must abide by its terms.
CONTRACTOR shall conform to all the requirements of CITY’s Policy No. 100-5,
attached hereto. Failure to establish a program, notify employees, or inform the CITY of
a drug-related workplace conviction will constitute a material breach of contract and cause
for immediate termination of the contract by the CITY.

25. NON-DISCRIMINATION.

In performing this Agreement, CONTRACTOR will not engage in, nor permit its
agents to engage in, discrimination in employment of persons because of their race,
religion, color, national origin, ancestry, physical handicap, medical condition, marital
status or sex, or sexual orientation, except as permitted pursuant to Section 12940 of the
Government Code. Violation of this provision may result in the imposition of penalties
referred to in Section 1735 of the California Labor Code.

26. CONTRACT ASSURANCE.

The CONTRACTOR or subcontractor shall not discriminate on the basis of race,
color, national origin, or sex in the performance of this Agreement. The CONTRACTOR
shall carry out applicable requirements of 49 CFR part 26 in the award and administration
of DOT-assisted contracts. Failure by the CONTRACTOR to carry out these requirements
is a material breach of this Agreement, which may result in the termination of this
Agreement or such other remedy as recipient deems appropriate.

The CONTRACTOR will require that the above provision is included in all

14
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subcontracts.

27. PROVISIONS CUMULATIVE.

The provisions of this Agreement are cumulative and in addition to, and not in
limitation of, any other rights or remedies available to CITY.

28. NOTICES.

It shall be the duty and responsibility of CONTRACTOR to notify all tiers of
subcontractors and material men of the following special notice provision; namely, all
preliminary 20-day notices or stop notices shall be directed only to the City Clerk and to
no other department, and shall be either personally delivered or sent by certified mail,
postage prepaid.

All other notices shall be in writing and delivered in person or sent by certified mail,
postage prepaid.

Notices required to be given to CITY pursuant to this Agreement shall be
addressed as follows:

City of Costa Mesa

77 Fair Drive

Costa Mesa, CA 92626

Attn: Shirjeel Muhammad

Notices required to be given to CONTRACTOR shall be addressed as follows:

Siemens Mobility, Inc.

1 Pennsylvania Plaza 11th Floor

New York, NY 10119

Attn: Craig Debevoise

Notices required to be given to CONTRACTOR's sureties shall be addressed as
follows:

Federal Insurance Company

202B Halls Mill Rd.

Whitehouse Station, NJ 08889

Attn: Michael J. Hutchens

15
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29. INDEPENDENT CONTRACTOR.

The parties hereto acknowledge and agree that the relationship between CITY and
CONTRACTOR is one of principal and independent contractor and no other. All
personnel to be utilized by CONTRACTOR in the performance of this Agreement shall be
employees of CONTRACTOR and not employees of the CITY. CONTRACTOR shall pay
all salaries and wages, employer's social security taxes, unemployment insurance and
similar taxes relating to employees and shall be responsible for all applicable withholding
taxes. Nothing contained in this Agreement shall create or be construed as creating a
partnership, joint venture, employment relations, or any other relationship except as set
forth between the parties. The parties specifically acknowledge and agree that
CONTRACTOR is not a partner with CITY, whether general or limited, and no activities
of CITY or CONTRACTOR or statements made by CITY or CONTRACTOR shall be
interpreted by any of the parties hereto as establishing any type of business relationship
other than an independent contractor relationship.

30. PERSELIGIBILITY INDEMNIFICATION.

In the event that CONTRACTOR or any employee, agent, or subcontractor of
CONTRACTOR providing services under this Agreement claims or is determined by a
court of competent jurisdiction or the California Public Employees’ Retirement System
(PERS) to be eligible for enroliment in PERS as an employee of the CITY,
CONTRACTOR shall indemnify, defend, and hold harmless CITY for the payment of any
employee and/or employer contributions for PERS benefits on behalf of CONTRACTOR
or its employees, agents, or subcontractors, as well as for the payment of any penalties

and interest on such contributions, which would otherwise be the responsibility of CITY.

16
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Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, CONTRACTOR and any of its employees, agents, and
subcontractors providing service under this Agreement shall not qualify for or become
entitled to, and hereby agree to waive any claims to, any compensation, benefit, or any
incident of employment by CITY, including but not limited to eligibility to enroll in PERS
as an employee of CITY and entittement to any contribution to be paid by CITY for
employer contribution and/or employee contributions for PERS benefits.

31. VALIDITY.

The invalidity in whole or in part of any provision of this Agreement shall not void
or affect the validity of any of the other provisions of this Agreement.

32. GOVERNING LAW.

This Agreement shall be governed by and construed in accordance with the laws
of the State of California. Any legal action relating to or arising out of this Agreement shall
be subject to the jurisdiction of the County of Orange, California.

33. RESOLUTION OF CONTRACTOR CLAIMS.

CONTRACTOR claims, as defined in California Public Contract Code section
9204, shall be resolved in accordance with the provisions of Section 9204 and applicable

law. A summary of Section 9204 is attached hereto and incorporated herein by reference.

34. NO THIRD PARTY BENEFICIARY RIGHTS.

This Agreement is entered into for the sole benefit of the CITY and CONTRACTOR
and no other parties are intended to be direct or incidental beneficiaries of this Agreement
and no third party shall have any right in, under or to this Agreement.

35. ASSIGNABILITY.

This Agreement may not be sold, transferred or assigned by either party, or by

17
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operation of law, to any other person or persons or business entity, without the other
party’s written permission. Any such sale, transfer or assignment, or attempted sale,
transfer or assignment without written permission, may be deemed by the other party to
constitute a voluntary termination of this Agreement and this Agreement shall thereafter
be deemed terminated and void.

36. WAIVER.

No waiver of any provision of this Agreement shall be effective unless in writing
and signed by a duly authorized representative of the party against whom enforcement
of a waiver is sought referring expressly to this Paragraph. The waiver of any right or
remedy in respect to any occurrence or event shall not be deemed a waiver of any right
or remedy in respect to any other occurrence or event, nor shall any waiver constitute a
continuing waiver.

37. HEADINGS.

Section and subsection headings are not to be considered part of this Agreement,
are included solely for convenience, and are not intended to modify or explain or to be a
full or accurate description of the content thereof.

38. COUNTERPARTS AND ELECTRONIC SIGNATURES.

This Agreement may be executed in one or more counterparts, each of which shall
be deemed an original. All counterparts shall be construed together and shall constitute
one agreement. Counterpart written signatures may be transmitted by facsimile, email or
other electronic means and have the same legal effect as if they were original signatures.

39. CORPORATE AUTHORITY.

The persons executing this Agreement on behalf of the Parties hereto warrant that

they are duly authorized to execute this Agreement on behalf of said Parties and that by
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doing so, the Parties hereto are formally bound to the provisions of this Agreement.

40. ADDITIONAL SERVICES.

CONTRACTOR shall not receive compensation for any services provided outside
the scope of the Contract Documents unless such additional services, including change
orders, are approved in writing by CITY prior to CONTRACTOR performing the additional
services.

It is specifically understood that oral requests or approvals of such additional
services, change orders or additional compensation and any approvals from CITY shall

be barred and are unenforceable.

[Signatures appear on following page.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be

executed by and through their respective authorized officers, as of the date first above

written.
CITY OF COSTA MESA,
A municipal corporation
R — Date: _ (o / =e { 2®
?9/ i Ann Farrell Harrison !
City Manager
CONTRACTOR 2
/ Date: June 16th, 2020
Signature™ ©

i , West
Name and Title

% Date: June 16th, 2020
ignature C/

Steven Teal, Director of Services, US
Name and Title

ATTEST:

A Date: 7 (‘ ‘202-0
Brenda Green
City Clerk
APPROVED AS TO FORM:

M Date: C/ il / o

Kimberly Hall Barlow
City Attomey

20



APPROVED AS TO INSURANCE:

Risk Management

APPROVED AS TO PURCHASING:

Acting Finance Director

DEPARTMENTAL APPROVAL:

?}*&7‘ gd{w’m—:j

Raja Sethuraman
Public Seryiges Director

Shirjeel fluRdmmad
Project Manager
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EXHIBIT A

CONTRACTOR’S PROPOSAL



SIEMENS
1026 E. Lacy Ave

Anaheim, CA 92805
714.284.0206

714.284.1150 Fax

April 10, 2020 www.usa-siemens.com/mobility

Shirjeel Muhammad
City of Costa Mesa

77 Fair Drive

Costa Mesa, CA 92626

RE: Baker St and Babb St — Full intersection re-wire with conduit installation from the Northeast corner
to the Northwest corner.

Dear Mr. Muhammad:
Siemens is pleased to offer to perform the following work at the below listed price:
Temporary existing controller cabinet and Type Il service. Install new P44 cabinet foundation complete with

new Type Il service on a City furnished P44 cabinet. Install new 3” PVC conduit crossing from the Northeast
corner to the Northwest corner and re-wire the intersection complete.

Item

# Item Description Unit | Quantity Unit Price Total Price
Temporary controller cabinet, remove

1 | existing foundation and pour new LS 1 S 11,784.00 | $ 11,784.00
foundation

2 Inst.all replaceme'nt Clty.fur.nlshed c9ntrol|er LS 1 $ 19,718.00 | $ 19,718.00
cabinet and re-wire entire intersection

3 Install new 3" PVC crossing from Northeast LS 1 $ 17,964.00 | $ 17,964.00
corner to Northwest corner

Total S 49,466.00
Optional Adder 1:

Siemens is pleased to offer to perform the following additional work at the below listed price:

Install new 3” PVC traffic signal crossings and two new pull boxes from the Northwest corner to the Southwest
corner and the Southwest corner to the Southeast corner.

Item
# Item Description Unit | Quantity Unit Price Total Price
Install new 3" PVC crossing from Northwest
1 | corner to Southwest corner and Southwest LS 1 S 36,839.00 | S 36,839.00
corner to Southeast corner

Total S 36,839.00




Optional Adder 2:
Siemens is pleased to offer to perform the following additional work at the below listed price:

Remove and replace existing wheelchair ramp complete should the City elect to not allow saw cutting of the
existing ramp on the Southwest corner. The ramp will be poured back to existing elevations.

It:m Item Description Unit | Quantity Unit Price Total Price
Replace wheelchair ramp to existing
! elevations on Southwest corner LS ! 5 7,387.00 | 5 7,387.00
Total S 7,387.00
Optional Adder 3:

Siemens is pleased to offer to provide the following additional equipment at the below listed price:

New Econolite TS2 P44 cabinet with Cobalt controller unit.

It;m Item Description Unit | Quantity Unit Price Total Price
Provide new Econolite TS2 controller
1 cabinet including cobalt controller LS ! 3 38,526.00 | 38,526.00

Total S 38,526.00

This proposal is an estimate, if unexpected problems arise, we will notify you before we proceed and a change order for the extra
work will be provided. Additionally, the price listed above does not include any bond or permit fees.

This offer shall expire 60 days from the date hereof and may be withdrawn by us at any time prior thereto with or without notice.
This offer supersedes any prior offers, commitment or orders, contains all terms, conditions and warranties and when accepted,
constitutes the entire contract between the parties. The resulting contract shall not be modified except by formal written
amendment. This offer shall be accepted by delivery to us of a copy of this offer duly signed by you in the space provided.

The foregoing offer is hereby accepted this day of , 2020.
CITY OF COSTA MESA SIEMENS INDUSTRY INC.
oshua Sferras
By: Joshua Ferras

Title: Service Account Manager




EXHIBIT B
PAYMENT BOND



Bond No. K4055273A

LABOR AND MATERIALS PAYMENT BOND
TO ACCOMPANY CONTRACT PUBLIC WORK

WHEREAS, the City of Costa Mesa, State of California, has awarded to Siemens Mobility, Inc.

hereinafter designated as the “Principal”, a contract for the project known as: Baker St. & Babb St. Full Intersection Re-Wire _in the

City of Costa Mesa, in strict conformity with the contract on file with the Costa Mesa City Clerk, which is incorporated herein
by this reference.

WHEREAS, Principal has exccuted or is about to exccute the contract and the terms thereof and California Civil
Code section 9554 requirc the furnishing of a bond, providing that if Principal or any of Principal’s subcontractors fails to
pay for any materials, provisions, or other supplies used i, upon, for, or about the performance of the work agreed to be
done, or for any work or labor done thereon of any kind, the Surety on this bond will pay the same to the extent hereinafter

set forth,
NOW, THEREFORE, We, the undersigned Principal, and _ Federal Insurancg Company , duly
authorized to transact business under the laws of the State of California, as Surcty (referred to herein as “Surety”), are held
Forty Nine Thousand Four Hundred
and firmly bound unto the City of Costa Mesa, in the sum of sixtv Six and 0/100 Dollars (849,466.00 ) lawful

money of the United States of America, said sum being equal to 100% of the cstimated amount payable to the City of Costa

Mesa under the terms of the contract, for which payment well and truly to be made, we bind ourselves, our heirs, executors,
cxecutors, and administrators, successors and assigns, jointly and severally, firmly by these present,

THE CONDITION OF THIS OBLIGATION IS SUCH, that, if the Principal or the Principal’s subcontractors
fail to pay for any materials, provisions, or other supplics, implements or machinery used in, upon, for, or about the
performance of the work contracted to be done, or for any other work or labor thereon of any kind, or for amounts due
under the Unemployment Insurance Code with respeet to such work or labor, or for any amounts required to be deducted,
withheld and paid over to thc Employment Development Department from the wages of employees of the Principal and
subcontractors pursuant to Section 13020 of the Uncmployment Insurance Code with respect to such work and lahor,
then the Surety will pay for the same, in an amount not exceeding the sum specified in this Bond, and also, in case suit
is brought to enforce the obligations of this Bond, a rcasonable attorneys’ fees, to be fixed by the Court as required by
the provisions of Section 9554 of the California Civil Code.

This bond shall inure to the benefit of any and all persons, companies and corporations entitled to file claims
under Section 9100 of the California Civil Code, so as to give a right of action to them or their assigns in any suit brought
upon this bond, And the Surety, for value received, hereby stipulates and agrecs that no change, extension of time,
alteration or addition to the terms of the contract or to the work to be performed thercunder or the specifications
accompanying the same shall in any way affect its obligations on this Bond, and it does hercby waive notice of any such
change, extension of time, altcration or addition to the terms of the contract or to the work or to the specifications.

IN WITNESS WHEREOF, this instrument has beén duly exccuted by the-above-named Principal and Surety, on

the 8th day of June ,2020
Siemens Mobility, Inc. Wy A 2 d/
Name of Contractor (Principal) Authgfized Signature/Title 0/7@@44&45 e,f../ (od
Federal Insurance Company - | .S
Name of Surety uthorized Agent Signature
202B Halls Mill Rd., Whitchouse Station, NJ 08889 D-Ann Kleidosty, Attorney-in-Fact
Address of Surety Print Name and Title
City of Costa Mesn

Form Revised 05-28-2020
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CALIFORNIA ALL- PURPOSE
CERTIFICATE OF ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity
of the individual who signed the document to which this certificate is attached,
and not the truthfulness, accuracy, or validity of that document.

state of (\\ekorti() )

County of 0L AL }
On 0 before me, Nﬁb Wbubllc
personally appeared \J\\MX

who proved to me on the basis of satisfactory evidence to be the person(e) whose
name(g) is/are subscribed to the within instrument and acknowledged to me that
he/shefthey executed the same in his/heritheir authorized capacity(ies}, and that by
his/keritheir signature¢s) on the instrument the person(sy, or the entity upon behalf of
which the person{g) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Notary Public Sig
My Commission E

W&m

Notery Public Seal)

CANDACE GALLAHER
Notary Public - California
Riverside County

Ay Y Comemission # 2300629
] 3 My Comm, Expires Aug 8, 2023 [

LYNN

O

ADDITIONAL OPTIONAL INFORMATION 73, oroowntis v ront olioosin totts regnding o word

DESCRIPTION OF THE ATTACHED DOCUMENT

(Title or description of altached document)

(Title or description of attached document continued)

INumber of Pages Document Date

CAPACITY CLAIMED BY THE SIGNER
0 Individual (s)
O Corporate Officer

(Title)
[0 Partner(s)
O Attorney-in-Fact
O Trustee(s)
Other

| 0
2015 Version www NohryCla%es com 800-873-9865

R L A T T R I e

m complies with current California statutes regarding notary wording and,
if needed, should be completed and attached to the documeni. Acknowledgments
from other states may be completed for documents being sent to thal state so long
as the wording does not require the California notary to violate California notary
law.

o State and County information must be the State and County where the document
signer(s) personally appeared before the notary public for acknowledgment.

o Date of notarization must be the date that the signer(s) personally appeared which
must also be the same date the acknowledgment is completed.

o The notary public must print his or her name as it appears within his or her
commission followed by a comma and then your title (notary public).

o Print the nome(s) of document signer(s) who personally appear at the time of
notarization.

o Indicate the correct singular or plural forms by crossing off incorrect forms (i.c.
he/she/they;~ is /ase ) or circling the corvect forms. Failure to correctly indicate this
information may lead to rejection of document recording.

o The notary seal impression must be clear and photographically reproducible.
Impression must not cover text or lincs. If seal impression smudges, se-seal if a
sufficient arca permits, otherwise complete a different acknowledgment form.

o Signature of the notary public must match the signature on file with the office of
the county clerk.

%  Additional information is not required but could help to ensure this
acknowledgment is not misused or attached to a different document.

% Indicate title or type of attached document, number of pages and date.

< Indicate the capacity cloimed by the signer. If the claimed capacity is a
corporate officer, indicate the title (i.c. CEO, CFO, Secretary).

o Securely attach this document to the signed document with a staple.

AT R AT



(= o o e e e e e S o 5 s o e S == T T T T i R e S R g e St o e P ey e m |

CALIFORNIA ALL- PURPOSE
CERTIFICATE OF ACKNOWLEDGMENT |

A notary public or other officer completing this certificate verifies only the identity i
of the individual who signed the document to which this certificate is attached,
and not the truthfulness, accuracy, or validity of that document. ‘j

State of Georgla }

County of Fullon }

On June 8, 2020 before me, Maria Concepcion » Notary Public
Tero et rame srd W oThe aficar)

personally appeared D-Ann Kleldosty ,

who proved to me on the basis of satisfactory evidence to be the person(s) whose
name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they-executed the same in his/her/heir authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

Wi
CONCEY,
| certify under PENALTY OF PERJURY under the lawg ofiine-Siaie Ol rnia that
the foregoing paragraph is true and correct. S Ctem, £
S
WITNESS my hand and official seal. Y :J;L\O sz
; ( ..o‘;?' \": :
DCE ! \ !: ; ) %64;'(0/?'(./ST 29 ‘:%?.o'((/dt\\\e
?, Casoee® T
Notary Public Signature (Notary Public Seal) ”/, COUNT‘( \:f\\\\
oMy Commission Expires: August 23, 2021 LITTTTIA "

INSTRUCTIONS FOR COMPLETING THIS FORM
ADDITIONAL OPTIONAL INFORMATION This form complies with current California statutes regarding notary wording and,

DESCRIPTION OF THE ATTACHED DOCUMENT if needed, should be completed and attached to the document. Acknowledgments

from other states may be completed for documents being sent to that state so long

as the wording does not require the California notary to violate California notary

law.

(Titla or description of attached document) « State and County information must be the State and County where the document
signer(s) personally appeared before the notary public for acknowledgment.

« Date of notarization must be the date that the signer(s) personally appeared which
must also be the same date the acknowledgment is completed.

o The notary public must print his or her name as it appears within his or her

(Title or description of attached document conlinued)

| Number of Pages DocumentDate_____ commission fallowed by a comma and then your title (notary public).
! o Print the name(s) of document signer(s) who personally appear at the time of
| notarization.
| CAPACITY CLAIMED BY THE SIGNER ¢ Indicate the comect singular or plural forms by crossing off incorrect forms (i.e.
| he/she/they;- is /are ) or circling the correct forms. Failure to correctly indicate this
5 O Individual (s) information may lead to rejection of document recording.
O Corporate Officer o The notary seal impression must be clear and photographically reproducible. ||
| Impression must not cover text or lines. If seal impression smudges, re-seal ifa |
i (Tme) sufficient area permits, otherwise complete a different acknowledgment form. I

e Signature of the notary public must match the signature on file with the office of  |f

Paﬂner(s) the county clerk. i
Attorney-in-Fact & Additional information is not required but could help to ensure this

| Trustee(s) acknowledgment is not misused or attached to a different document.

| Other % Indicate title or type of attached document, number of pages and date.

| % Indicate the capacity claimed by the signer. If the claimed capacity is a

i corporate officer, indicate the title (i.c. CEO, CFO, Secretary).

|

{

‘ 2015 Version www NotaryClasses com 800-873-9865 o Securely attach this document to the signed document with a staple.

e ]
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cCHUBB
Power of Attorney
Federal Insurance Company | Vigilant Insurance Company | Pacific Indemnity Company

Know All by Thege Presents, ‘that FEDERAL INSURANCE COMPANY, an Indlana corporation, VIGILANT INSURANCE COMPANY, a New York corporation, and PACIFIC
INDEMNITY COMPANY, a Wisconsin corporation, do cach hereby constitute and appoint Maria Concepcion, Gary D. Eklund, D-Ann Kleidosty, Sharon . Potts
and Adrienne C. Stevenson of Atlanta, Georgia

each as thelr true and lawful Attorney-In-Fact to execule under such designation in thelr names and to afiix their corporate seals to and deliver for and on thelr behalf as surety
thereon or otherwise. bonds and undertakings and other writings obligatory in the nature thereof (other than bail bonds) given or exccuted In the course of buslness, and any
instruments amending or altering the same, and consents to the modification or alteration of any instrument referred to in sald bonds or ebligations.

In Wimess Whereof, said FRDERAL INSURANCE COMPANY, VIGILANT INSURANCE COMPANY, and PACIFIC INDRMNITY COMPANY have each executed and attested these
presents and aMxed thelr corporate scals on this 13 day of September, 2019,

Q0L Y. Gt AApm (,44.\/

1w M, Chiloros, Assbsant Seeretry Stephen AL [kiney. Viee President

STATE OF NEW JERSEY
County of Hunterdon 5s.

On this 13® day of September, 2019, before me, a Notary Public of New Jerscy, personally came Dawn M. Chloros, to me known to be Assistant Secretary of FEDERAL INSURANCE
COMPANY, VICILANT INSURANCE COMPANY, and PACIFIC INDEMNITY COMPANY. the companies which executed the foregoing Power of Attorney, and the said Dawn M.
Chloros, being by me duly swom, did depose and say that she Is Assistant Secretary of FEDERAL INSURANCE COMPANY, VIGILANT INSURANCE COMPANY, and PACIFIC
INDEMNITY COMPANY and knows the corporite seals thercof, that the seals aflixed to the foregoing Power of Attorney are such corporate seals and were thereto aftixed by
authority of sald Companies; and that she signed sald Power of Atiorney as Asslstant Secretary of said Companles by like authority; and that she is acquainted with Stephen M.
Haney, and knows him to be Vice President of sald Companies; and that the signature of Stephen M. Haney, subscribed to said Power of Attorney is In the genuine hundwriting of
Stephen M., Haney, and was thercto subscribed by authority of said Companles and in deponent’s presence.

Notarial Scal KATHERINE J, ADELAAR

NOTARY PUBLIC OF NEW JERSEY
No. 2318685
Commission Explies July 18, 2024 Nosary Publle

CERTIFICATION
Resolutions adopted by the Roards of Directors of FEDERAT INSURANCE COMPANY, VIGILANT INSURANCE COMPANY, and PACIFIC INDEMNITY COMPANY on August 30, 2016:

“RUSOLVED, that the following authorizatlons relate to the execution, for and on behalf of the Company, of bonds, undentakings, secygnizances, coniracts and ather written commimments of the Company
entered Into In the ordinary course of business (cach u *Written Commitment™):

M  Each of the Chalrman, the President and the Vice Presidents of the Company Is hereby authorized 1o exceute any Wriiten Commitment fur and on behallof the Company, under the
seal of the Company or otherwise.

@  Each duly appointed attorney-in-fact of the Company Is hereby authorlzed to execute any Written Commiltment for and on behalf of the Company, under the seal of the Company or
othenvise, to the extent that such action is authorized by the grant of powers provided for In such person's writien appolntment as such attormey-in-fict.

3)  Each of the Chainman, the President and the Vice T ) of the Company i hereby authorized, for and on behalf of the Company, to appolnt In wiiting any person the attorsey-
Infact of the Company with full power and authority to exccute, for and on behalf of the Company, under the scal of the Company or otherwise, such Wiliten Commimients of the
Company as may be specified In such written appoiniment, which specification may be by general type or class of Wrliten Commhments or by specification of ane or more particular
Written Commitments.

) Each of the Chalrmun, the President and the Vice Prestdents of the C is hereby authorized, for and on behalf of the Company, to delegate In writing to any other officer of the
Company the authority to execute, for and on behalf of the Comp under the C ss seal ar athenwise, such Written Commitments of e Company as arc specifled In such

written delegation, which specification may be by general typeor classof Writen Commitments or by specification of one or more particular Written Commitments.

()  ‘The signature of any offlcer of other person executing any Written Conunltment or appointment or delegation pursuant to this Resolution, and the seal of the Cosipany. may bie alfixed by
facslmile on such Written Commitment or weltten appolntment or delegation.

FURTHER RESOLVED, that the foregolng Resolution shall not be deented to be an exclusive statement of the powers and authority of ofMicers, employees and other persuns to act for and on behallof
the Company, and such Resohutlon shail not Bmit or atherwise affect the exercise of any sich power or authorlty atherwise valldly granted or vested.”

1, Dawn M. Chloros, Assistant Secretary of FEDERAL INSURANCE. COMPANY, VIGILANT INSURANCE COMPANY, and PACIFIC INDEMNITY COMPANY (the “Companies”) do hereby
certify that

()  the foregoing Resolutions adopted by the Board of Directors of the Companics are true, correct and in ul! force and effect,
(i) the foregoing Power of Attorney is truc, correct and in full force and eflect.

Given under my hand and seals of sald Companies at Whitehouse Station, N.is - June 8, 2020

Qo h. O kones

LSt ki M. Chloros, Assistant Secretiry
l INTHE EVENT YOU WISH TO VERIFY TIIE AUTHENTICITY OF THIS BOND OR NO'TIFY US OF ANY OTHER MATTER, PLEASR CONTACT US AT:
Telephone (908) 903- 3493 Pax (908) 903- 3656 emaik surctygpchubb.rom

FED- VIG-P! (rev. 08-18)



DocuSign Envelope ID: CCF70358-9B25-47C8-8B4C-6EAB7BF6431E

STATEMENT OF ASSETS, LIABILITIES AND SURPLUS TO POLICYHOLDERS

ASSETS

Cash and Short Term Invesiments
United States Government, State
and Municipal Bonds

QOther Bonds

Stocks

Other Invested Assels

TOTAL INVESTMENTS

Investments in Affiliates:

Great Northern Ins. Co.
Vigitant Ins. Co.
Chubb Indemnity Ins. Co.
Chubb National Ins. Co.
Other Affiliates

Premiums Recelvable

Other Assals

TOTAL ADMITTED ASSETS

Investments are valuad in accordance with raquirements of the National Association of Insurance C fesi
investmenis with a carrying value of $3508,749,121 were deposiled with government aulhorilies as required by law.

STATE OF PENNSYLVANIA
COUNTY OF PHILADELPHIA

FEDERAL INSURANCE COMPANY

Statutory Basis
Decomber 31, 2019

(in thousands)

LIABILITIES AND

SURPLUS T0 POLICYHOLDERS

$ {429,760) Quistanding Losses and Loss Expenses $ 6,823,691

Reinsurance Payable on Lossas and Expenses 1,433,250

4,559,708 Uncarned Premiums 2,014,727

5,314,218 Ceaded Reinsurance Premiums Payable 353,115
32,735 Other Liabilities 049,544

1,029,733

TOTAL LIABILITIES

10,506,613

Capital Stock
395,442 Paid-In Surplus
341,200 Unassigned Funds
178,808
181,053 SURPLUS TO POLICYHOLDERS
97,150
1,611,006
2,302,210
TOTAL LIABILITIES AND
2 15,513,662 SURPLUS

11474327

20,980
2,711,474

1,308,881

4,039,335

16513662

31, 2019,

John Taylor, being duly sworn, says that he is Senior Vice President of Federa! Insurance Company and that to the best of his knowledge
- and beliefl the foregoing s a true and comrect stalement of the sajd Company’s financial condition as of the 31 &l day of December, 2019.

DocuSHALR bp!ore me this
Sohn ’l'uﬁor
—D28(TTODOUENER Vice Preaidenl

(3“ g,“‘:‘: B A
y COmPUssion expires

Commonwealth of Pennsylvania - Notary Seal
Diane Wright, Notary Public
Philadelphia County
My commission axpires August 8, 2023
Commission number 1235745

Member, Pennsylvania Assaciatlon of Notarles



EXHIBIT C

SUMMARY OF PUBLIC CONTRACT CODE SECTION 9204



SUMMARY OF PUBLIC CONTRACT CODE § 9204
The following procedure will apply to any claims by the Contractor on the City:

A “claim” is a separate demand on the City by a contractor on a public works project and
sent by registered mail or certified mail with return receipt requested, for one or more of the
following:

¢ A time extension, including relief from penalties for delay
e Payment by the City of money damages under the terms of the contract

e Payment of an amount that is disputed by the City

Initial Review

The claim must be supported by appropriate documentation. The City has 45 days within
which to review the claim and provide the contractor with a written statement identifying the
disputed and undisputed portions of the claim. If the City does not issue a written statement, the
claim is deemed rejected in its entirety. The City will pay any undisputed portion of the claim
within 60 days of issuing the statement.

Meet & Confer

If the contractor disputes the City’s written response, or if the City does not issue one, the
contractor may request in writing an informal conference to meet and confer for possible settlement
of the claim. The City will schedule the meet and confer conference within 30 days of this request
and provide a written statement identifying the remaining disputed and undisputed portions of the
claim within 10 business days of the meet and confer. The City will pay the undisputed portion
within 60 days of issuing this statement.

Mediation

With respect to any disputed portion remaining after the meet and confer, the City and
contractor will submit the matter to nonbinding mediation, agree to a mediator within 10 business
days after issuing the written statement, and share mediation costs equally. If mediation is
unsuccessful, then the terms of the public works agreement and applicable law will govern
resolution of the dispute.

Miscellaneous Provisions

Amounts not paid by the City in a timely manner bear interest at 7% per annum.
Subcontractors may submit claims via this procedure through the general contractor. The City and
contractor may waive the requirement to mediate, but cannot otherwise waive these claim
procedures.



EXHIBIT D
DRUG-FREE WORKPLACE POLICY



CITY OF COSTA MESA, CALIFORNIA

COUNCIL POLICY
SUBJECT POLICY EFFECTIVE PAGE
NUMBER | DATE
DRUG-FREE WORKPLACE 100-5 8-8-89 10f3

BACKGROUND

Under the Federal Drug-Free Workplace Act of 1988, passed as part of omnibus drug legislation
enacted November 18, 1988, contractors and grantees of Federal funds must certify that they will
provide drug-free workplaces. At the present time, the City of Costa Mesa, as a sub-grantee of
Federal funds under a variety of programs, is required to abide by this Act. The City Council has
expressed its support of the national effort to eradicate drug abuse through the creation of a
Substance Abuse Committee, institution of a City-wide D.A.R.E. program in all local schools and
other activities in support of a drug-free community. This policy is intended to extend that effort
to contractors and grantees of the City of Costa Mesa in the elimination of dangerous drugs in the
workplace.

PURPOSE

It is the purpose of this Policy to:
1. Clearly state the City of Costa Mesa’s commitment to a drug-free society.

2. Set forth guidelines to ensure that public, private, and nonprofit organizations receiving
funds from the City of Costa Mesa share the commitment to a drug-free workplace.

POLICY

The City Manager, under direction by the City Council, shall take the necessary steps to see that
the following provisions are included in all contracts and agreements entered into by the City of
Costa Mesa involving the disbursement of funds.

1. Contractor or Sub-grantee hereby certifies that it will provide a drug-free workplace by:

A. Publishing a statement notifying employees that the unlawful manufacture,
distribution, dispensing, possession, or use of a controlled substance is prohibited in
Contractor's and/or sub-grantee’s workplace, specifically the job site or location
included in this contract, and specifying the actions that will be taken against the
employees for violation of such prohibition;

B. Establishing a Drug-Free Awareness Program to inform employees about:




SUBJECT

POLICY EFFECTIVE PAGE
NUMBER | DATE

DRUG-FREE WORKPLACE 100-5 8-8-89 20f3

1. The dangers of drug abuse in the workplace;
2. Contractor's and/or sub-grantee’s policy of maintaining a drug-free workplace;

3. Any available drug counseling, rehabilitation and employee assistance programs;
and

4. The penalties that may be imposed upon employees for drug abuse violations
occurring in the workplace;

Making it a requirement that each employee to be engaged in the performance of the
contract be given a copy of the statement required by subparagraph A;

. Notifying the employee in the statement required by subparagraph 1 A that, as a

condition of employment under the contract, the employee will:
1. Abide by the terms of the statement; and

2. Notify the employer of any criminal drug statute conviction for a violation occurring
in the workplace no later than five (5) days after such conviction;

. Notifying the City of Costa Mesa within ten (10) days after receiving notice under

subparagraph 1 D 2 from an employee or otherwise receiving the actual notice of such
conviction;

. Taking one of the following actions within thirty (30) days of receiving notice under

subparagraph 1 D 2 with respect to an employee who is so convicted:

1. Taking appropriate personnel action against such an employee, up to and
including termination; or

2. Requiring such employee to participate satisfactorily in a drug abuse assistance or
rehabilitation program approved for such purposes by a Federal, State, or local
health agency, law enforcement, or other appropriate agency;




SUBJECT

NUMBER | DATE
DRUG-FREE WORKPLACE 100-5 8-8-89 3of3

G. Making a good faith effort to maintain a drug-free workplace through implementation
of subparagraphs 1 A through 1 F, inclusive.

Contractor and/or sub-grantee shall be deemed to be in violation of this Policy if the City
of Costa Mesa determines that:

a. Contractor and/or sub-grantee has made a false certification under paragraph 1
above;

b. Contractor and/or sub-grantee has violated the certification by failing to carry out
the requirements of subparagraphs 1 A through 1 G above;

¢. Such number of employees of Contractor and/or sub-grantee have been convicted
of violations of criminal drug statutes for violations occurring in the workplace as
to indicate that the contractor and/or sub-grantee has failed to make a good faith
effort to provide a drug-free workplace.

Should any contractor and/or sub-grantee be deemed to be in violation of this Policy
pursuant to the provisions of 2 A, B, and C, a suspension, termination or debarment
proceeding subject to applicable Federal, State, and local laws shall be conducted. Upon
issuance of any final decision under this section requiring debarment of a contractor and/or
sub-grantee, the contractor and/or sub-grantee shall be ineligible for award of any
contract, agreement or grant from the City of Costa Mesa for a period specified in the
decision, not to exceed five (5) years. Upon issuance of any final decision recommending
against debarment of the contractor and/or sub-grantee, the contractor and/or sub-grantee
shall be eligible for compensation as provided by law.

POLICY EFFECTIVE PAGE




