Project and Specification No. 18-18

CITY OF COSTA MESA
PUBLIC WORKS AGREEMENT FOR
CITY PROJECT NO. 18-18

THIS PUBLIC WORKS AGREEMENT (“Agreement”), dated December 10, 2018
(“Ef tive Date”), is made by the CITY OF COSTA MESA, a political subdivision of the
State of California (“CITY”), and TANDUS CENTIVA US LLC, a Delaware limited liability
company (“CONTRACTOR?).

CITY desires to construct the public work and improven s described below
under Scope of Work, Paragraph 1 (“Work”).

ACCORDINGLY, the parties hereto agree as follows:

1. SCOPE OF WORK.

The Work consists of providing labor and materials for the installation of carpeting
on the ~1d and 5th floor of the Costa Mesa City Hall.

..1e Work is further described in the “Contract Documents” referred to below.

The Project is known as the City Hall 2nd and 5th Floor Carpeting, City Project No.
18-18 (“Project”).

2 ~AANTRACT PNCTIMENTS.

The comple Agreement consists of the following documents relating to the
. »oject: this Agreement; CONTRAC _}’s . .oposal; vourcewell _ontre  #°~1715-TFU;
the provisions of the most current edition of Tt Greenbook: Standard Specifications for
Public Works Construction (“The Greenbook”); Faithful Performance Bond and Labor and
Material Bond, including agent's Power of Attorney for each Bond; certificates of

insurance; and all addenda setting forth any modifications or interpretations of those
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documen The documents attached hereto are incorporated herein by this reference.
The Greenbook and Sourcewell Contract #121715-TFU are incorporated by reference as
if fully set forth herein. The documents comprising the complete Agreement will be
referred to as the “Contract Documents.”

All of the Contract Documents are intended to complement one another, so that
any Work called for in one and not mentioned in another is to be performed as if
mentioned in all documents.

In the event of an inconsistency in the Contract Documents the terms of this
Agreement shall prevail over all other Contract Documents. The order of precedence
between the remaining Contract Documents shall be as set forth in The Greenbook.

The Contract Documents constitute the entire agreement between the parties and
supersede any and all other writings and oral negotiations.

3. CITY'S REPRESENTATIVE.

The CITY’S Representative is Doug Lovell, who shall be referred tot ein as the
Project Manager (“Project Manager”).

4, SCHEDUL ~

All Work shall be performed in accordance with the schedule approved on behalf
of CITY by the Project Manager, and in accordance with the time of performance set forth
in Paragraph 7.

5. EQUIPMENT - PERFORMANCE OF WORK.

CONTRACTOR shall furnish all tools, equipment, apparatus, facilities, labor and
materials necessary to perform and complete the Work of construction in a good and
workmanlike manner in strict conformity with the Contract Documents.

The equipment, apparatus, facilities, labor and material shall be furnished and
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such Work performed and completed jui 1in the plar and specif’ itions =~ tt
satisfaction of the Project Manager or his or her designee, and subject to his or her
approval.

6. CTMTRAC

One Hundred Sixty-Seven Thousand Nine Hundred Eighty Dollars and Ninety-
Eight Cents ($167,980.98).

7. TIME OF PER="P*ANCE.

CONTRACTOR shall commence Work by the date specified in CITY’s Notice to
Proceed, unless a later date is agreed upon in writing by the parties. The Work shall be
completed within ninety (90) calendar days from the first day of commencement of the
Work.

8. ( NT INEVE ‘AILURE

T0 coMPLETE WORK.

If CONTRACTOR refuses or fails to prosecute the Work or any severable part of
it with such diligence as will ensure its timely completion, or if CONTRACTOR fails to
complete the Work on time, or if CONTRACTOR, or any subcontractor, violates any of
the provisions of the Contract Documents, the Project Manager may give written notice
to CONTRACTOR and CONTRACTOR'’S sureties of the CITY’S intention to terminate
this Agreement; and, unless within five (5) days after the serving of that notice, such
conduct shall cease and arrangements for the correction thereof be made to the
satisfaction of the CITY, this Agreement may be terminated at the option of CITY effective
upon CONTRACTOR'’S receipt of a second notice sent by the CITY indicating that the
CITY has exercised its option to terminate.

If CONTRACTOR is adjudged bankrupt or files for any relief under the Federal
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Bankruptcy Code or State insolvency laws, this Agreement shall automatically terminate
without any further action or notice by CITY.

9. LIQUIDATED DAMAGES.

In the event the Work is not completed, for any reason, within the time required
including any approved extensions of time, and to the satisfaction of the Project Manager,
CITY may, in addition to any other remedies, equitable and legal, including remed
authorized by Paragraph 8 of this Agre 1 1t, charge to CONTRACTOR or its sureties,
or deduct from paymen or credits due CONTRACTOR, a sum equal to $250.00 as
liquidated damages for each day beyond the date provided for the completion of such
Work.

The parties hereto agree that the amount set forth above, as liquidated damages
constitutes a fair and reasonable estimate of the costs the CITY would suffer for each day
that the CONTRACTOR fails to meet the performance schedule. The parties hereby
agree and acknowledge that the delays in the performance schedule will cause CITY to
incur costs and expenses not contemplated by this Agreement.

10. F _,."ORMANCE BV clipcTice

In the event CONTRACTOR fails or refuses to perform the Work, CITY may
provide CONTRACTOR with a notice of intent to terminate as provided in Paragraph 8,
of this Agreement. The CITY shall immediately give written notice of such intent to
terminate to CONTRACTOR and CONTRACTOR's su vy or sureties, and the sureties
shall have the right to take over and perform this Agreement; provided, however, that the
sureties must, within five (5) days after CITY’s giving notice of termination, (a) give the
CITY written notice of their intention to take over the performance of this Agreement; (b)

provide adequate assurances, to the satisfaction of the CITY that the Work shall be
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performed diligently and in a timely mani  ; and (¢) must commence performance thereof
within five (5) days after providing notice to the CITY of their intention to take over the
Work. Upon the failure of the sureties to comply with the provisions set forth above, CITY
may take over the Work and complete it, at the expense of CONTRACTOR, and the
CONTRACTOR and the sureties shallbe | ble to CITY for any excess costs or damages
including those refer 1 to in Paragraph 9, incurred by CITY. In such event, CITY may,
without liability for so doing, take possession of such materials, equipment, tools,
appliances, Contract Documents and other property belonging to CONTRACTOR as may
be on the site of the Work and reasonably necessary therefor and may use them to
complete the Work.

11.  DISPUTES PFPTAIMIMA TA BAYMEMT ENR WOPY,

Should any dispute arise respecting wt her any delay is excusable, or its
duration, or the value of the Work done, or of any Work omitted, or of any extra Work
which CONTRACTOR may be required to do, or respecting any payment to
CONTRACTOR during the performance of this Agreement, such dispute shall be decided
by the Pro :t Manager, and his or her decisions shall be final and binding upon
CONTRACTOR and its sureties.

12. SUPERINTENDFMZCE ®Y “ONTRACTME,

At all times during performance of the Work, CONTRACTOR shall give personal
superintendent or have a competent foreman or superintendent on the worksite, with
authority to act for CONTRACTOR.

13.  INSPECTION BY CITY.

CONTRACTOR shall at all times maintain proper facilities and provide safe access

for inspection by CITY to all parts of the Work and to all shops on or off-site where the
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Work or portior  of the Work, are in preparation. CITY shall have the right of access to
the premises for inspection at all times. However, CITY shall, at all times, comply with
CONTRACTOR's safety requirements on the job site.

14.  CARE OF TH=\winpw AND OFF-SITE AUTHO ™" ™~

CONTRACTOR warrants that it has examined the site of the Work and is familiar
with its topography and condition, location of property lines, easements, building lines
and other physical factors and limitations affecting the performance of this Agreement.
CONTRACTOR, at CONTRACTOR'’s sole cost and expense, shall obtain any permission,
and all approvals, licenses, or easements necessary for any operations conducted off the
premises owned or controlled by CITY. CONTRACTOR shall be responsible for the
proper care and protection of all materials delivered to the site or stored off-site and for
the Work performed until completion and final inspection and acceptance by CITY. The
risk, damage or destruction of materials delivered to the site or to Work performed shall
be borne by CONTRACTOR.

15.  PAYMENTS T™ ""MTRAC, 0P

On or before the last Monday of each and every month during the performance of
the Work, CONTRACTOR shall meet with the Project Manager or his or her designee to
determine the quantity of pay items incorporated into the improvement during that month.
A “Progress Payment Order” will then be jointly prepared, approved, and signed by the
Project Manager and the CONTRACTOR setting forth the amount to be paid and
providing for a five percent (5%) retention. Upon approval of the progress payment order
by the Project Manager, or his or her designee, it shall be submitted to CITY’s Finance
Department and processed for payment by obtaining approval from the City Council to

issue a warrant.
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Within thre  (3) days following City Council's approval to issue a warrant, CITY
shall mail to CONTRACTOR a warrant for the amount specified in the progress payment
order as the amount to be paid. The retained five percent (5%) shall be paid to
CONTRACTOR thirty-five (35) days after the recording of the Notice of Completion of the
Work by the COUNTY and after CONTRACTOR shall have furnished releases of all
claims against CITY by persons who furnished labor or materials for the Work, if required
by CITY.

Upon the request of CONTRACTOR and at its expense, securities equivalent to
the amount withheld pursuant to the foregoing provisions may be presented to CITY for
substitution for the retained funds. If CITY approves the form and amount of the offered
securities it will release the retained funds and will hold the securities in lieu thereof.
CONTRACTOR shall be entitled to any interest earned on the securities.

In the event that claims for property damage or bodily injury are presented to CITY
arising out of CONTRACTOR's or any subcontractor's Work under this Agreement; CITY
shall give notice thereof to CONTRACTOR, and CONTRACTOR shall have thirty-five (35)
days from the mailing of any such notice to evaluate the claim and to settle it by whole or
partial payment, or to reject it, and to give notice of settlement or rejection to CITY. If CITY
does not receive notice within tt  above-mentioned 35-day period that the claim has been
settled, and if the Project Manager, after consultation with the City Attorney, determines
that the claim is meritorious, CITY may pay the claim or a portion of it in exchange for an
appropriate  ease from the claimant, and may deduct the amount of the payment from
the retained funds that would otherwise be paid to CONTRACTOR upon completion of
the Work; provided, however, that the maximum amount paid for any one claim pursuant

to this provision shall be One Thousand Dollars ($1,000.00), and the maximum amount
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for all such claims in the 7 ~3regate paid pu 1antto th provision shall be Five Thousand
Dollars ($5,000.00).

16. PROMPT PAYMENT OF SUBC™™TRACTORS.

The CONTRACTOR agrees to pay each subcontractor under this Agreement for
satisfactory performance of its contract no later than seven (7) days from the receipt of
each payment the CONTRACTOR receives from CITY.

The CONTRACTOR agrees further to relea: retainage payments to each
subcontractor within thirty (30) days after the subcontractor's work is satisfactorily
comp |

Any delay or postponement of payment from the above referenced time frame may
occur only for good cause following written approval of the CITY.

17.  CONTRACT e=~niniTy AND GUARANTFE

Unless previously provided by CONTRACTOR to CITY, CONTRACTOR shall
furr 1, concurrently with the execution of this Agreement, the following: (1) a surety bond
in an amount equal to one hundred percent (100%) of the contract price as security for
the faithful performance of this Agreement, and (2) a separate surety bond in an amount
equal to at least one hundred percent (100%) of the contract price as security for the
payment of all persons furnishing labor or materials in connection with the Work under
this Agreement. Sureties for each of the bonds and the forms thereof shall be satisfactory
to CITY. In addition, such sureties must be authorized to issue bonds in California;
sureties must be listed on the latest revision to the U.S. Department of the Treasury
Circular 570; and must be shown to have sufficient bonding capacity to provide the bonds
required by the Contract Documents.

CONTRACTOR shall provide a certified copy of the certificate of authority of the
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t y iedbytheli irance Commissioner;a ¢ tific e from the clerk of the county in
which the court or officer is located that the certificate of authority of the surety has not
be 1 surrendered, revoked, canceled, annulled, or suspended or, in the event that it has,
that renewed authority has been granted; and copies of the surety’s most recent annual
statement and quarterly statement filed with the Department of Insurance pursuant to
Article 10 (commencing with Section 900) of Chapter 1 of Part 2 of Division 1 of the
Insurance Code.

CONTRACTOR guarantees that all materials used in the Work and all labor
perforn | shall be in conformity with the Contract Documents including, but not limited
to, the standards and specifications set forth in the . »st current edition of The Greenbook.
CONTRACTOR shall, at its own expense, make any and all repairs and replacements
that 1all become necessary as the result of any failure of the Work to conform to the
aforementioned Contract Documents, and andard specifications; provided, however,
that CONTRACTOR shall be obligated under this provision only to the extent of those
failures or defects of which he is given notice within a period of twelve (12) months from
the date that the Notice of Completion is recorded.

The rights and remedies available to CITY pursuant to this provision shall be
cumulative with all rights and remedies available to CITY pursuant to statutory and
common law, which rights and remedies are hereby expressly reserved, and neither the
foregoing guarantee by CONTRACTOR nor its furnishing of the onds, nor acceptance
thereof by CITY, shall constitute a waiver of any rights or remedies available to C., .
against CONTRACTOR.

18. INDEMNIFICAT ~N.

CONTRACTOR agrees to protect, defend, indemnify and hold harmless CITY and



Prc” :t and Specification No. 18-18

ted and appointed boards, office  agents, and employees from any 1d all
claims, liabilities, expenses, or damages of any nature, including attorney fees, for injury
to or death of any person, and for injury or damage to any property, including
con! |uential damages of any nature resulting therefrom, arising out of or in any way
connected with the performance of this Agreement. The defense obligation provided for
I eunder shall apply without any advance showing of negligence or wrongdoing by the
CONTRACTOR, its employees, and/or authorized subcontractors, but shall be required
whenever any claim, action, complaint, or suit asserts as its basis the negligence, errors,
o sions or misconduct of the CONTRACTOR, its employees, and/or authorized
subcontractors, and/or whenever any claim, action, complaint or suit asserts liability
against the CITY, its elected officials, officers, agents and employees based upon the
work performed by the CONTRACTOR, its employees, and/or authorized subcontractors
under this Agreement, whether or not the CONTRACTOR, its employees, and/or
authorized subcontractors are specifically nhamed or otherwise as: ted to be liable.
Notwithstanding the foregoing, the CONTRACTOR shall not be liable for the defense or
indemnification of the CITY for claims, actions, complaints or suits arising out of the sole
active negligence or willful misconduct of the CITY. This provision shall supersede and
replace all other indemnity provisions contained either in the CITY’s specifications or
CONTRACTOR's proposal, which shall be of no force and effect.

CONTRACTOR shall comply with all of the provisions of the Workers’
Compensation insu 1w lav and Safety in Employment laws of the State of California,
including the applicable provisions of Divisions 4 and 5 of the California Labor Code and
all amendments thereto and regulations promulgated pursuant thereto, and all similar

State, Federal or local laws applicable; and CONTRACTOR shaltl indemnify and hold

10
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harmless CITY from and against all claims, liabilities, expenses, damages, suits, actions,
pro lings and judgments, of every nature and description, including attorney fees, that
may be presented, brought or recovered against CITY for or on account of any liability
under or failure to comply with any of said laws which may be incurred by reason of any
Work performed under this Agreement by CONTRACTOR or any subcontractor or others
performing on behalf of CONTRACTOR.

CITY does not, and shall not, waive any rights against CONTRACTOR which it
may have by reason of the above hold harmless agreements, becat 2 of the acceptance
by CITY or the deposit with CITY by CONTRACTOR of any or all of the insurance policies
described in Paragraph 19 of this Agreement.

The hold harmless agreements by CONTRACTOR shall apply to all liabilities,
expenses, claims, and damages of every kind (including but not limited to attorney fees)
incurred or alleged to have been incurred, by reason of the operations of CONTRACTOR
or any subcontractor or others performing on behalf of CONTRACTOR, whether or not
such insurance policies are applicable. CONTRACTOR shall require any and all tiers of
subcontractors to afford the same degree of indemnification to the CITY OF COSTA
MESA and its ‘ected and appointed boards, officers, agents, and employees that is
required of CONTRACTOR and shall incorporate identical indemnity provisions in all
contracts between CONTRACTOR and all tiers of its subcontractors.

In the event that CONTRACTOR and CITY are sued by a third party for damages
caused or allegedly caused by negligent or other wrongful conduct of CONTRACTOR, or
by a dangerous condition of CITY’s prope 'created by CONTRACTOR or existing while
the property was under the control of CONTRACTOR, CONTRACTOR shall not be

relieved of its indemnity obligation to CITY by any settlement with any such third party

11
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un that ftlementinclude afullrelei :anddismissalofallc n by the third party
against the CITY.

19. 'MelRAMCE

CONTRACTOR shall not commence Work under this Agreement until it has
obtained all insurance requi 1 under this section and CITY has approved the insurance
as to form, amount, and carrier, nor shall CONTRACTOR allow any subcontractor to
commence any Work until all similar insurance required of the subcontractor has been
obtained and approved.

Neither the failure of CONTRACTOR to supply specified insurance policies and
coverage, nor the failure of CITY to approve same shall alter or invalidate the provisions
of Paragraph 18 of this Agreement.

A. Workers’ Compensation Insurance.

CONTRACTOR shall obtain and maintain during the life of this Agreement
workers’ compensation insurance and, if any Work is sublet, CONTRACTOR shall require
all tiers of subcontractors to obtain workers’ compensation insurance.

All workers’ compensation insurance policies shall provide that the
insurance may not be canceled without thirty (30) days’ advance written notice of such
cancellation to CITY.

CONTRACTOR agrees to waive, and obtain endorsements from its
workers’ compensation insurer waiving, subrogation rights under its workers’
compensation insurance policy against the CITY and to require each of its subcontractors,
if any, to do likewise under their workers’ compensation insurance policies.

B. Liability Inc*==n~= C~~verage.

COMN. RAC . IR shall obtain and maintain during the life of this Agreement

12
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the following it 1rance coverage:

1 Commercial General Liability, including coverage for
premises-operations, products/completed operations hazard, blanket contractual, broad
form property damage, and independent contractors. In addition, CONTRACTOR shall
obtain and maintain during the life of this Agreement each of the following insurance
coverage which are not stricken out and initialed by the Project Manager: Explosion and
collapse hazard, underground hazard, personal injury, and automobile liability, including
owned, hired, and non-owned vehicles. All insurance coverage shall have limits of not
less than $1,000,000.00 combined single limits, per occurrence and aggregate.

(2) Below are approved endorsements which satisfy the basic
insurance requirements contained in contracts entered into by City of Costa Mesa. These
have been approved by the City Attorney’s Office. The terms of any specific contract with
the City are controlling. Prior to the commencement of any work, the City requires that
the _agineer receive Certificates of Insurance in DUPLICAT _ for liability coverage of at
least $1,000,000.00 combir 1 single limits, per occurrence and in the aggregate.
Endorsements to the policies providing the above insurance shall be obtained by
CON?"...ACTOR, adding the following three provisions:

()] Additional Insured:

“The City of Costa Mesa and its elected and appointed
boards, officers, agents, and employees are additional insureds with respect to the
subject project and agreement.”

(i) Notice:

“Said policy shall not terminate, nor shall it be canceled nor

the coverage reduced, until thirty (30) days after written notice is given to CITY.”

13
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(iii) Other Insurance:
“Any other insurance maintained by the City of Costa Mesa
shall be excess and not contributing with the insurance provided by this policy.”

If any of such policies provide for a deductible or self-insured retention to provide
such coverage, the amount of such deductible or self-insured retention shall be approved
in advance by CITY. No policy of insurance issued as to which the CITY is an additional
insured shall contain a provision which requires that no insured except the named insured
can satisfy any such deductible or self-insured retention.

20. PRC = INSURANC..

Prior to commencement of the Work, CONTRACTOR shall furnish CITY, through
the Project Manager, proof of compliance with the above insurance requirements in a
form satisfactory to the Risk Management.

21. LEGAL WORK DAY — PENALT'=S FOR V'™ ATION.

Eight (8) hours of labor shall constitute a legal day’'s work during any one (1)
calendar day. CONTRACTOR shall forfeit to CITY the sum of Twenty-Five Dollars
($25.00) for each workman employed in the execution of this Agreement by
CONTRACTOR or by any subcontractor for each calendar day during which such
workman is required or permitted to work more than eight (8) hours in any one calendar
day and 40 hours in any one calendar week in violation of California Labor Code Sections
1810 through 1815, inclusive.

22. PREVAN NS WAGE SCALE.

CONTRACTOR shall comply in all respects with Title 40 U.S.C. Section 276a, also
known as “The Davis-Bacon Act,” where Federal government funds are involved, and

CONTRACTOR shall also comply in all respects with California Labor Code, Sections

14
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1770 el |, including the keeping of all recor jui ibytt prov or of Labor Cox
Section 1776.

CONTRACTOR, who is engaged in the construction, prosecution, completion or
repair of any public building or public work, or building or work financed in whole or in part
by loans or grants from the Federal government, shall furnish each week to CITY’s Project
Administration Division a statement with respect to the wages of each of its employees
during the preceding weekly payroll period.

23, CORMDIUIANAE WITU ALY | MAre

CONTRACTOR shall, at its own cost and expense, comply with all applicable local,
state, and federal laws, regulations, and requirements in the performance of this
Agreement, including but not limited to laws regarding health and safety, labor and
employment, and w: 2 and hours.

24, DRU™ FF™ WORKPLACE POL' Y.

CONTRACTOR, upon notification of the award of this Agreement, shall establish
a Drug-Free Awareness Program to inform employees of the dangers of drug abuse in
the workplace, the penalties that may be imposed upon employees for drug abuse
violations occurring in the workplace, and the employee assistance programs available
to employees. Each employee engaged in the performance of a CITY contract must be
notified of this Drug-Free Awareness Program, and must abide by its terms.
Co\N1..ACTC.. shall conform to all the requirements of CITY’s Policy No. 100-5,
attached hereto as Attachment No. 1. 1ilure to establish a program, notify employees,
or inform the CITY of a drug-related workplace conviction will constitute a material breach

of contract and cause for immediate termination of the contract by the CITY.

15
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25 laY} CPRIMINATION.

in performit  this Agreement, CONTRACTOR will not engage in, nor permit its
agents to engage in, discrimination in employment of persons because of their race,
religion, color, national origin, ancestry, physical handicap, medical condition, marital
status or sex, or sexual orientation, except as permitted pursuant to Section 12940 of the
Government Code. Violation of this provision may result in the imposition of penalties
referred to in Section 1735 of the California Labor Code.

26. ~MTDAAT ACSURANCE.

The CONTRACTOR or subcontractor shall not discriminate on the basis of race,
color, national origin, or sex in the performance of this Agreement. The CONTRACTOR
shall carry out applicable requirements of 43 CFR part 26 in the award and administration
of DOT-assisted contracts. Failure by the CONTRACTOR to carry out these requirements
is a material breach of this Agreement, which may result in the termination of this
Agreement or such other remedy as recipient deems appropriate.

The CONTRACTOR will require that the above provision is included in all
subcontracts.

27. PROVISI™™M<e CUMULATIVE.

The provisions of this Agreement are cumulative and in addition to, and not in
limitation of, any other rights or remedies available to CITY.

28. NC..CES.

It shall be the duty and responsibility of CONTRACTOR to notify all tiers of
subcontractors and material men of the following special notice provision; namely, all
preliminary 20-day notices or stop notices shall be directed only to the City Clerk and to

no other department, and shall be either personally delivered or sent by certified mail,

16
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p« age prepaid.

Al | notices shali be in writing and delivered in person or sent by certified mail,
postage prepaid. Notices required to be given to CITY pursuant to this Agreement shall
be addrc ed as follows:

City of C¢ a Mesa

77 Fair Drive

Costa Mesa, CA 92626

Attn: Doug Lovell

Notices required to be given to CONTRAC1 . R shall be addressed as follows:

Tandus Centiva US LLC

1735 Cleveland Highway

Daiton, GA 30721

Attn: Albert Schultz

Notices required to be given to CONTRACTOR’S su ies shall be addressed as
follows:

Federal Insurance Company

202B Halls Mill Road

Whitehouse Station, NJ 08889

29. INDEPEN™T""T TONTDACTAR,

The parties hereto acknowledge and agree that the relationship between CITY and
CONTRACTOR is one of principal and independent contractor and no other. All
personnel to be utilized by CONTRACTOR in the performance of this Agreement shall be
employees of CONTR/ ~ TOR and not employees of the CITY. CONTRACTOR shall pay
all salaries and wages, employer’s social security taxes, unemployment insurance and
similar taxes relating to employees and shall be responsible for all applicable withholding
taxes. Nothing contained in this Agreement shall create or be construed as creating a

partnership, joint venture, employment relations, or any other relationship except as set

forth between the parties. The parties specifically acknowledge and agree that
17
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CONTRACTOR is not a partner with CITY, whether general or limited, and no activities
of CITY or CONTRACTOR or statements made by CITY or CONTRACTOR shall be
interpreted by any of the parties hereto as establishing any type of business relationship
other than an independent contractor relationship.

30. PcPe o |GIBILITY INDEMMIFICATION.

In the event that CONTRACTOR or any employee, agent, or subcontractor of
CONTRACTOR providing services under this Agreement claims or is determined by a
court of competent jurisdiction or the California Public Employees’ Retirement System
(PERS) to be eligible for enrollment in PE..3 as an employee of the CITY,
CONTRACTOR shall indemnify, defend, and hold harmless CITY for the payment of any
employee and/or employer contributions for PERS benefits on behalf of CONTRACTOR
or its employees, agents, or subcontractors, as well as for the payment of any penalties
and interest on such contributions, which would otherwise be the responsibility of CITY.

Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, CONTRACTOR and any of its employees, agents, and
subcontractors providing service under this Agreement shalil not qualify for or become
entitled to, and hereby agree to waive any claims to, any compensation, benefit, or any
incident of employment by CITY, including but not limited to eligibility to enroll in PERS
as an employee of CITY and entitlement to any contribution to be paid by CITY for
employer contribution and/or employee contributions for PERS benefits.

31. VALIDITY.

The invalidity in whole or in part of any provision of this Agreement shall not void

or affect the validity of any of the other provisions of this Agreement.

18
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32. GOVERNIN® | AW,

This Agreement shall be governed by and construed in accordance with the laws
of the State of California. Any legal action relating to or arising out of this Agreement shall
be ibject to the jurisdiction of the County of Orange, California.

33. NO THIRD PAEF.. / BENEFICIARY RIGHTS.

This Agreement is entered into for the sole benefit of the CITY and CONTRACTOR
and no other parties are intended to be direct or incidental beneficiaries of this Agreement
and no third party shall have any right in, under or to this Agreement.

34. ASSIGNABILITY.

This Agreement may not be sold, trans red or assigned by either party, or by
operation of law, to any other person or persons or business entity, without the other
party’s written permission. Any such sale, transfer or assignment, or attempted sale,
transfer or assignment without written permission, may be deemed by the other party to
constitute a voluntary termination of this Agreement and this Agreement shall thereafter
be deemed terminated and void.

35. ‘WAIVER.

No waiver of any provision of this Agreement shall be effective unless in writing
and signed by a duly authorized representative of the party against whom enforcement
of a waiver is sought referring expressly to this Paragraph. The waiver of any right or
remedy in respect to any occurrence or event shall not be deemed a waiver of any right
or remedy in respect to any other occurrence or event, nor shall any waiver constitu a
continuing waiver.

36. “E=ADINGS.

Section and subsection headings are not to be considered part of this Agreement,

19
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are included solely for convenience, and are not intended to modify or explain or to be a
full or accurate description of the content thereof.

37. COUNTERPAPTSE

This Agreement may be execu 1 in one or more counterparts by the parties
hereto. All counterparts shall be construed together and shall constitute one Agreement.

38. CORPORATE Al'TUARITY.

The persons executing this Agreement on behalf of the Parties hereto warrant that
they are duly authorized to execu this Agreement on behalf of said Parties and that by
doing so, tt  Parties hereto are formally bound to the provisions of this Agreement.

39. ARRIMIAMAL CERVIC.S.

CONTRACTOR shall not receive compensation for any services provided outside
the scope of the Contract Documents unless such additional services, including change
orders, are approved in writing by CITY prior to CONTRACTOR performing the additional
services.

It is specifically understood that oral requests or approvals of such additional
services, change orders or additional compensation and any approvals from CITY shall
be barred and are unenforceable.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by and through their respective authorized officers, as of the date first above

written.

[Signatures appear on following page.]

20
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CITY OF COSTA MESA,
A municipal corpc  ion

% &y W&MM@LUD&& ,3‘/\//3//5/

Tamara Letourneau”
Acting City Manager

CC\LITH AT

Date: December 11, 2018

Sic

~

| ennard F Farrn Pracidant

Date: December 11, 2018

olylawure

l . Ferro, Assistant Secretary
Name ana Title

q6-0 (144

Social Security or Taxpayer v Numper

AT75T:

Date:

City Clerk
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Date:
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Date:

Project and Specification No. 18-18
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If coverage provic | to the additional insu |
required by a contract or agreement, the most we
will pay on behalf of the additional insured is the
amount of insurance:

1. ..2quired by the contract or agreement; or

2 ¢ vices Offi

2. Available uni tl yplicable  Lim of
Insurance shown in the Dec  atiol

whichever is less.

This endorsement shail not increase the
applicable Limits of Insurance shown in the
Declarations.

h 2012 i 1100413






B. With rn ect to the i ice afforc | to

additional insureds, the following is added to
Sectionll _imi Ofli irance:

If coverage provided to the additional insured is
required by a contract or agreement, the most we
will pay on behalf of the additional insured is the
amount of insurance:

1. Required by the contract or agreement; or

2. Available under the applicable Limits of
Insurance shown in the Declarations;

whichever is less.

This endorsement shall not increase the
applicable Limits of Insu 1ce shown in the
Declarations.

12¢ 2 ISO Pro

, Inc., 2004

CG 20370413
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il Surety 0 +908.903.3485
202B Halls Mill Road, PO Box 1650 F +908.903.3656

Whitehouse Station, NJ 08889-1650

Federal Insurance Company

AIA Document A312™ - 2010 Performance Bond Bond No.  8253-06-44

Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable.

CONTRACTOR SURETY (Name and Principal Place of Business):
(Name, legal status and address): Federal Insurance Company
.ndus Centiva US, LLC 202B Hall's Mill Road
1735 Cleveland Hwy. Whitehouse Station, NJ 08889
Dalton, GA 30721 The liability of the surety under this bond shall not
OWNER extend beyond one year from the final completion and
(Name, legal status and address): acceptance of the work by the owner/obligee and in no way shall
City of Costa Mesa the surety be liable under any extended warranty provided
77 Fair Drive by Tandus Centiva, Inc. or the named Principal on this bond.
Mesa, CA 92626
CONSTRUCTION CONTRACT

Date: October 10, 2018

Amount: $167,980.98 One Hundred Sixty Seven Thousand Nine Hundred Eighty Dollars and 98/100

Description (Name and Location): City Hall 2nd and 5th Floor Carpeting Project, City Project #18-18

BOND

Date (Not earlier than Construction Contract Date): October 17, 2018

Amount: $167,980.98 One Hundred Sixty Seven Thousand Nine Hundred Eighty Dollars and 98/100

Modifications to this Bond: X1 None — See Page4
CONTRACTORS AS PRINCIPAL SURETY
Company: (Corporate Seal) Company: (Corporate Sgal)
Tandus Ce Federal Insurance C
Signature: Signature
Name and" Attorney-in-Fact NameY Jeffrey*M. Wilson

CA License No. 0F41393

Signed and Sealed this 17th day of October, 2018

(Any additional signatures appear on the last page of this Performance Bond.)

(FOR INFORMATION ONLY — Name, Address and Telephone)

AGENT or BROKER: OWNER’S REPRESENTATIVE (Architect, Engineer or other party):
McGriff, Seibels & Williams, Inc.

2211 7th Avenue, South
Birmingham, AL 35233

205-252-9871 ,

Printed in cooperation with the American Institute of Architects (AIA) by Chubb. The language in this document conforms to the language used in
AIA Document A312 ™ - 2010.

Form 15-02-0573-FED (Rev. 11/16)






7. IftheSuretyelectstoactunder ction5.1,5.20r 5.3, thentherespor »ilities of the Surety to the Owner shall not

be greater than those of the Contractor under the Construction Contract, and the responsibilities of the Owner to

the Surety 1all not be greater than those of the Owner under the Construction Contract. Subjecttoc:  nitment
by the Owner to pay the Balance of the Contract Price, the Surety Is obligated, without duplication, for

1 theresponsibilities of the Contractor for correction of defectivewor] i completion of the Construction Contract;

2 additional legal, design professional and delay costs resulting from the Contractor’s Default, and resulting

from the actions or failure to act of the Surety under Section 5; and

3 liquidated damages, or if no liquidated damages are specified in the Construction Contract, actual damages

caused by delayed performance or non-performance of the Contractor.

If the Surety elects to act under Section 5.1, 5.3 or 5.4, the Surety’s liability is limited to the amount of this Bond.

9. The Surety shall not be liable to the Owner or others for obligations of the Contractor that are unrelated to
the Construction Contract, and the Balance of the Contract Price shall not be reduced or set off on account
of any such unrelated obligations. No right of action shall accrue on this Bond to any person or entity other
than the Owner or its heirs, executors, administrators successors and assigns.

10. The surety hereby waives notice of any change, including changes of time, to the Construction Contract or to
related subcontracts, purchase orders and other obligations.

1L Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent jurisdiction
in the location in which the work or part of the work is located and shall be instituted within two years after
a declaration of Contractor Default or within two years after the Contractor ceased working or within two
years after the Surety refuses or fails to perform its obligations under this Bond, whichever occurs first. If
the provisions of this Paragraph are void or prohibited by law, the minimum period of limitation available to
su ies as a defense in the jurisdiction of the suit shall be applicable.

12. Notice to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown on the
page on which their signature appears.

13. When this Bond has been furnished to comply with a statutory or other legal requirement in the location
where the construction was to be performed, any provision in this Bond conflicting with said statutory or legal
requirement shall be deemed deleted herefrom and provisions conforming to such statutory or other legal
requirements shall be deemed incorporated herein. When so furnished, the intent is that this Bond shall be
construed as a statutory bond and not as a common law bond.

14. DEFINITIONS

14.1 Balance of the Contract Price: The total amount payable by the Owner to the Contractor under the Construction
Contract after all proper adjustments have been made, including allowance to the Contractor of any amounts received or
tobereceived by the Owner in settlement of insurance or other claims for damages to which the Contractor is entitled,
reduced by all valid and proper payments made to or on behalf of the Contractor under the Con:  iction Contract.

14.2Construction Contract: The agreement between the Owner and the Contractor identified on the cover
page, including all Contract Documents and changes made to the agreement and the Contract Documents.

14.3Contractor Default: Failure of the Contractor, which has not been remedied nor waived, to perform or
otherwise to comply with the term of the Construction Contract.

14.40wner Default: Failure of the Owner, which has not been remedied or waived, to pay the Contractor as
required under the Construction Contract or to perform and complete or comply with the other material
terms of the Construction Contract.

14.5. Contract Documents: All the documents that comprise the agreement between the Owner and Contractor.

15. If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor.

%

Printed in cooperation with the American Institute of Architects (AIA) by Chubb. The language in this document conforms to the language used in
AIA Document A312 ™- 2010.

Po502 Rev. 11/16) 3



16 MODIFICATIONS TO TH BOND ARE AS FOLLOWS:

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.)

CONTRACTOR AS PRINCIPAL SURETY
Company: (Corporate Seal) Company: (Corporate Seal)
Federal Insurance Company

Signature- Signa
Name anw. ...le: Name and Title:
Address: Address:

Printed in cooperation with the American Institute of Architects (AIA) by Chubb. The language in this document conforms to the language used in
AIA Document A312™ - 2010.

Form 15-02-0573-FED (Rev. 11/16) 4



CALIFORN®# »' ! nimpQgT =orontmsan moameamee Civil Code § 1189

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfullness, accuracy or validity of that document.

0900000000000 00000000000000 0000200000000 0009000000000 02909900000909%0

State of Alabama

COUnty O‘ laffa rson }

On Qctober 17, 2018 before me, Katherine Leigh McClamma, Notary Public
Date Name and THie of Natary

personally appeared Jeffrey M. Y*"*150n, Attorney-in-Fact

Nam®e . +» -18Mes of Sgnans)

Who proved to me on the basis of safisfactory evidence
to be the person(s) whose name(s) is/are subscribed
to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the
instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument,

| certify under PENALTY OF PERJURY under the laws of
the State of California that the foregoing paragraph is true
and correct.

Witness my hand and official seal.

Signature
My commission expires:january 24, 2021

ic Signature Place Notary Public Seat Above

OPTIONAL

Though the information below is not required by law, it may prove vaiuable to the persons refying on the document and could prevent fraudufent removal
and reattachment of this form to enother document.

Description of Aftached Document
Title or Type of Document

Document Date Number of Pages;

Signer's Name:

[ individual O individual
0 Corporate Officer - Title(s); [J Corporate Officer — Titie(s):
O Partner - CLimited O3 General O Partner - OLimited O General

RIGHT THUR GFEINT RIGHT THUMBPEINT

I Guardian or Conservator [0 Guardian or Conservator 1 e
Attorr  ~in-l % Al ~inel ot
5 e cHoey
er: er:
Signer is representing Signer is representing
Federal Insurance
Company

CPPPPPVPPPPP0 0000000000000 0 0000000000000 00000 0000900009090 00%000%0909090



CHUBERE
Power of Attorney
Federal Insurance Company | Vigilant Insurance Company | Pacific Indemnity Company

Know All by These Presents, That FEDERAL INSURANCE COMPANY, an Indiana corporation, VIGILANT INSURANCE COMPANY, a New York corporation, and PACIFIC
INDEMNITY COMPANY, a Wisconsin corporation, do each hereby constitute and appoint Anna Childress, Mark W. Edwards, li, Alisa B. Ferris, Robert R. Freel,
Ronald B. Giadrosich, Richard H. Mitchell, William M. Smith and Jeffrey M. Wilson, of Birmingham, Alabama; Robert Read Davis of Atlanta, Georgia;
Richard E. Daniels of Pensacola, Florida and Robert M. Verdin of Metairie, Louisiana

each as their true and lawful Attorney-in-Fact to execute under such designation in their names and to affix their corporate seals to and deliver for and on their behalf as surety
thereon or otherwise, bonds and undertakings and other writings obligatory in the nature thereof (other than bail bonds) given or executed in the course of business, and any
instruments amending or altering the same, and consents to the modification or alteration of any instrument referred to in said bonds or obligations.

In Wit Whereof, said FEDERAL INSURA IOMPANY, VIGILANT INSURANCE COMPANY, and PACIFIC INDEMNITY COMPANY have each executed and attested these
presents and affixed their corporate seals on this 1~ day of August, 2018.

0L . O dorss’ Ay, éé{k/

Dawn M. Chloros, Assistant Secretary Stephen M. Haney, Vice President

STATE OF NEW JERSEY

County of Hunterdon

On this I1¥ day of August, 2018, before me, a Notary Public of New Jersey, personally came Dawn M. Chloros, to me known to be Assistant Secretary of FEDERAL INSURANCE
COMPANY, VIGILANT INSURANCE COMPANY, and PACIFIC INDEMNITY COMPANY, the companies which executed the foregoing Power of Attorney, and the said Dawn M.
Chloros, being by me duly sworn, did depose and say that she is Assistant Secretary of FEDERAL INSURANCE COMPANY, VIGILANT INSURANCE COMPANY, and PACIFIC
INDEMNITY COMPANY and knows the corporate seals thereof, that the seals affixed to the foregoing Power of Attorney are such corporate seals and were thereto affixed by
authority of said Companies; and that she signed said Power of Attorney as Assistant Secretary of said Companies by like authority; and that she is acquainted with Stephen M.
Haney, and knows him to be Vice President of said Companies; and that the signature of Stephen M. Haney, subscribed to said Power of Attorney is in the genuine handwriting of
Stephen M. Haney, and was thereto subscribed by authority of said Companies and in deponent’s presence.

KATHERINE J. ADELAAR

7
NGTARY PUBLIC OF NEW JERSEY 7/3 '// é// // /

Notarial Seal

. 231
Commistion Expires July 16, 2018 Notary Public

CERTIFICATION
Resolutions adopted by the Boards of Directors of FEDERAL INSURANCE COMPANY, VIGILANT INSURANCE COMPANY, and PACIFIC INDEMNITY COMPANY on August 30, 2016:

“RESOLVED, that the following authorizations relate to the execution, for and on behalf of the Company, of bonds, undertakings, recognizances, contracts and other written commitments of the Company
entered into in the ordinary course of business (each a “Written Commitment”):

()] Each of the Chairman, the President and the Vice Presidents of the Company is hereby authorized to execute any Written Commitment for and on behalf of the Company, under the
seal of the Company or otherwise.

(2)  Each duly appointed attorney-in-fact of the Company is hereby authorized to execute any Written Commitment for and on behalf of the Company, under the seal of the Company or
otherwise, to the extent that such action is authorized by the grant of powers provided for in such person's written appointment as such attorney-in-fact.

(3)  Each of the Chairman, the President and the Vice Presidents of the Company is hereby authorized, for and on behalf of the Company, to appoint in writing any person the attorney-
in-fact of the Company with full power and authority to execute, for and on behalf of the Company, under the seal of the Company or otherwise, such Written Commitments of the
Company as may be specified in such written appointment, which specification may be by genera! type or class of Written Commitments or by specification of one or more particular
Written Commitments.

(4)  Each of the Chairman, the President and the Vice Presidents of the Company is hereby authorized, for and on behalf of the Company, to delegate in writing to any other officer of the
Company the authority to execute, for and on behalf of the Company, under the Company's seal or otherwise, such Written Commitments of the Company as are specified in such
written delegation, which specification may be by general type or class of Written Commitments or by specification of one or more particular Written Commitments.

(5)  Thesignature of any officer or other person executing any Written Commitment or appointment or delegation pursuant to this Resolution, and the seal of the Company, may be affixed by
facsimile on such Written Commitment or written appointment or delegation.

FURTHER RESOLVED, that the foregoing Resolution shall not be deemed to be an exclusive statement of the powers and authority of officers, employees and other persons to act for and on behalf of
the Company, and such Resolution shall not limit or otherwise affect the exercise of any such power or authority otherwise validly granted or vested.”

1, Dawn M. Chloros, Assistant Secretary of FEDERAL INSURANCE COMPANY, VIGILANT INSURANCE COMPANY, and PACIFIC INDEMNITY COMPANY (the “Companies”) do hereby
certify that

(i)  the foregoing Resolutions adof iy the Board of Directors of the Companies are true, correct and in full force and effect,
(i)  the foregoing Power of Attorney 1s true, correct and in full force and effect.

Given under my hand and seals of said Companies at Whitehouse Station, NJ, this Qctober 17, 2018.

O0um . Bdoss

Dawen M. Chiloros, Assisiant Secretary”

[ IN THE EVENT YOU WISH TO VERIFY THE AUTHENTICITY OF THIS BOND OR NOTIFY US OF ANY CTHER MATTER, PLEASE CONTACT US AT:
Telephone (908) 903- 3493 Fax (908) 503- 3656 e-mail: surety@chubb.com

FED- VIG-P! {rev. 08-18)



No. 89
STATE OF CALIFORNIA

DrcAPTV™NT OF INSURANC 1.

SAN FRANCISCO

Amended

Certificate of Authority

THIS IS TO CERTIFY, That, pursuant to the Insurance Code of the State of California,
Federal Insurance Company

of Indianapolis, Indiana, organized under the laws of Indiana, subject to its Articles of Incorporation or
other fundamental organizational documents, is hereby authorized to transact within this State, subject to all
provisions of this Certificate, the following classes of insurance:

Fire, Marine, Surety, Disability, Plate Glass, Liability, Workers’ Compensation,
Common Carrier Liability, Boiler and Machinery, Burglary, Credit, Sprinkler,
Team and Vehicle, Automobile, Aircraft, and Miscellaneous
as such classes are now or may hereafter be defined in the Insurance Laws of the State of California.

THIS CERTIFICATE is expressly conditioned upon the holder hereof now and hereafter being in
full compliance with all, and not in violation of any, of the applicable laws and lawful requirements made
under authority of the laws of the State of Cal ifbrm’a as long as such laws or requirements are in effect and
applicable, and as such laws and requirements now are, or may hereafier be changed or amended.
IN WITNESS WHEREOF, effective as of the 15% day of October, 1990, I
have hereunto set my hand and caused my official seal to be affixed
this 15% day of October, 1990.

Fee $77.00 Roxani M. Gillespie
Rec. No. 542421 Insurance Commissioner
Filed 5/30/90
By Victoria S. Sidbury
Deputy
Certification

I, Magnolia Gutierrez, the undersigned Insurance Commissioner of the State of California, do
hereby certify that I have compared the above copy of Certificate of Authority with the duplicate of original
now on file in my office, and that the same is a full, true, and correct transcript thereof, and of the whole of
said duplicate, and said Certificate of Authority is now in full force and effect.

IN WITNESS WHEREOF, I have set my hand and caused my official seal to
be affixed this 9" day of June, 2017.

Dave Jones
Insurance Commissioner

agnblia Gutietrez





















No. 5389
STATE OF C 0 TA

L. ARTMENT OF INSUP ANC™

SAN FRANCISCO

Amended

Certificate of Authority
THIS IS TO CERTIFY, That, pursuant to the Insurance Code of the State of California,
Federal Insurance Company

of Indianapolis, Indiana, organized under the laws of Indiana, subject to its Articles of Incorporation or
other fundamental organizational documents, is hereby authorized to transact within this State, subject to all
provisions of this Certificate, the following classes of insurance:

Fire, Marine, Surety, Disability, Plate Glass, Liability, Workers’ Compensation,
Common Carrier Liability, Boiler and Machinery, Burglary, Credit, Sprinkler,
Team and Vehicle, Automobile, Aircraft, and Miscellaneous
as such classes are now or may hereafter be defined in the Insurance Laws of the State of California.

THIS CERTIFICATE is expressly conditioned upon the holder hereof now and hereafier being in
Jull compliance with all, and not in violation of any, of the applicable laws and lawful requirements made
under authority of the laws of the State of Califbrnia as long as such laws or requirements are in effect and
applicable, and as such laws and requirements now are, or may hereafter be changed or amended.
IN WITNESS WHEREOF, effective as of the 15% day of October, 1990, I
' have hereunto set my hand and caused my official seal to be affixed
this 15* day of October, 1990.

Fee $77.00 Roxani M. Gillespie
Rec. No. 542421 Inswrance Commissioner
Filed 5/30/90
By Victoria S. Sidbury
Deputy
Certification

1, Magnolia Gutierrez, the undersigned Insurance Commissioner of the State of California, do
hereby certify that I have compared the above copy of Certificate of Authority with the duplicate of original
now on file in my office, and that the same is a full, true, and correct transcript thereof; and of the whole of
said duplicate, and said Certificate of Authority is now in full force and effect.

IN WITNESS WHEREOF, [ have set my hand and caused my official seal to
bea 'thi . ofJu 2017

Dave Jones
Insurance Commissioner

» 073
lagndlia Gutietrez



