
Attachment 1 

AGREEMENT FOR SALES, USE AND TRANSACTIONS TAX AUDIT AND 
INFORMATION SERVICES 

This Agreement for Sales, Use, and Transactions Tax Audit and Information Services 
("Agreement") is made and entered into as of the \~"'day of u~o't,e,r , 2018 (the "Effective 
Date") by and between the CITY OF COST A MESA, a municipal corporation (hereinafter called 
"CITY"), and HINDERLITER, de LLAMAS AND AS SOCIA TES, a California Corporation 
(hereinafter called "CONTRACTOR"). 

I. RECITALS 

WHEREAS, sales, use and transactions tax (sometimes collectively referred to herein as "sales 
and use tax") revenues can be increased through a system of continuous monitoring, identification and 
correction of allocation errors ; and 

WHEREAS, an effective program of sales and use tax management will improve identification 
of economic opportunities; provide for more accurate sales and use tax forecasting; and assist in related 
revenue collections; and 

WHEREAS, CITY desires the combination of data entry, report preparation and data analysis 
necessary to effectively manage its sales and use tax base; the recovery of revenues erroneously 
allocated to other jurisdictions and allocation pools; and to maximize its financial and economic 
planning; and 

WHEREAS, CONTRACTOR represents that it has that degree of specialized expertise 
contemplated within California Government Code section 37103 , and holds all necessary licenses to 
practice and perform the services herein contemplated; and 

WHEREAS, CONTRACTOR represents that it has the programs, equipment and personnel 
required to deliver the sales and use tax related services herein contemplated; and 

WHEREAS, CITY and CONTRACTOR desire to contract for the specific services set forth 
herein, and desire to set forth their rights, duties, and liabilities in connection with the services to be 
performed; and 

WHEREAS, no official or employee of City has a financial interest, within the provisions of 
sections 1090-1092 of the California Government Code, in the subject matter of this Agreement. 

NOW, THEREFORE, CITY and CONTRACTOR, for the consideration hereinafter described, 
mutually agree as follows: 

II. SERVICES 

The CONTRACTOR shall perform the following services (collectively, the "Services") : 

A. SALES TAX AND ECONOMIC ANALYSIS SERVICES 



1. CONTRACTOR shall establish a special database that identifies the name, 
address and quarterly allocations of all sales tax producers within the CITY for 
the most current and all quarters back to fiscal year 1988-1989 or earlier, if the 
CITY has prior historical sales tax data available on computer readable magnetic 
media. This database will be utilized to generate special reports to the CITY on: 
major sales tax producers by rank and category, sales tax activity by categories, 
or business districts, identification of reporting aberrations, and per capita and 
outlet comparisons with regional and statewide sales. 

2. CONTRACTOR shall provide updated reports following each calendar quarter 
identifying changes in sales by individual businesses, business groups and 
categories and by geographic area. These reports may include, without 
limitation, quarterly aberrations due to State audits, fund transfers, and 
receivables along with late or double payments, and quarterly reconciliation 
worksheets to assist with budget forecasting. CONTRACTOR shall meet 
quarterly with CITY. 

3. CONTRACTOR shall additionally provide following each calendar quarter a 
summary analysis for the CITY to share with Council Members, Chambers of 
Commerce, other economic development interest groups and the public that 
analyze CITY' s sales tax trends by major groups, and geographic areas without 
disclosing confidential information. 

4. CONTRACTOR shall make available to CITY staff CONTRACTOR' s web­
based sales tax computer software program containing sellers permit and 
quarterly allocation information for all in-CITY business outlets registered with 
the California Department of Tax and Fee Administration and updated quarterly. 
This software shall allow CITY staff to search businesses by street address, 
account number, business name, business type and keyword, arrange data by 
geographic area, and print out a variety of reports. 

B. ALLOCATION AUDIT AND RECOVERY SERVICES 

1. CONTRACTOR shall conduct initial and on-going sales, use and transactions 
tax audits to identify and correct distribution and allocation errors, and to 
proactively affect favorable registration, reporting or formula changes thereby 
generating previously unrealized sales, use and transactions tax income for the 
CITY and/or recovering misallocated tax from previously properly registered 
taxpayers. Common errors that will be monitored and corrected include, but are 
not limited to: transposition errors resulting in misallocations; erroneous 
consolidation of multiple outlets; formula errors, misreporting of "point of sale" 
to the wrong location; delays in reporting new outlets; misallocating use tax 
payments to the allocation pools or wrong jurisdiction; and erroneous fund 
transfers and adjustments. 

2. CONTRACTOR shall initiate contacts with State agencies and sales 
management and accounting officials in companies that have businesses where 
a probability of error exists to verify whether current tax receipts accurately 
reflect the local sales activity. Such contacts will be conducted in a professional 
and courteous manner. 



3. CONTRACTOR shall (i) prepare and submit to the California Department of 
Tax and Fee Administration information for the purpose of correcting allocation 
errors that are identified, and (ii) follow-up with individual businesses and the 
State Department of Tax and Fee Administration to promote recovery by the 
CITY of back or prospective quarterly payments that may be owing. 

4. If during the course of its audit, CONTRACTOR finds businesses located in the 
CITY that are properly reporting sales and use tax but have the potential for 
modifying their operation to provide an even greater share to the CITY, 
CONTRACTOR may so advise CITY and work with those businesses and the 
CITY to encourage such changes. 

C. CONSULTING AND OTHER OPTIONAL SERVICES 

City may request that CONTRACTOR, from time to time, in the course of duties of this 
contract consult with CITY staff regarding, without limitation (i) technical questions 
and other issues related to sales, use and transactions tax; (ii) utilization of reports to 
enhance business license collection efforts; and (iii) sales tax projections for proposed 
annexations, economic development projects and budget planning. In addition to the 
foregoing optional consulting services, CONTRACTOR may, from time to time, in the 
course of duties of this contract, upon request from CITY, perform other optional 
services, including without limitation, negotiating/reviewing tax sharing agreements, 
establishing purchasing corporations, and meeting with taxpayers to encourage self­
assessment of use tax. CITY shall pay CONTRACTOR for such consulting and other 
optional services at the rates set forth in Section III-C. 

III. COMPENSATION 

A. CONTRACTOR shall provide the sales tax and economic analysis services described 
in Section II-A above for a fee of Eight Hundred Fifty Dollars ($850.00) per month, 
commencing with the month of the Effective Date (hereafter referred to as "Monthly 
Fee"). The Monthly Fee shall be invoiced quarterly in arrears, and shall be paid by 
CITY no later than thirty (30) days after the invoice date. The Monthly Fee shall 
increase annually following the month of the Effective Date by the percentage increase 
in the "CPI" for the preceding twelve month period. In no event shall the Monthly Fee 
be reduced by this calculation. For purposes of this Agreement, the "CPI" shall mean 
the Consumer Price Index - All Urban Consumers for the surrounding statistical 
metropolitan area nearest CITY, All Items (1982-84 = 100), as published by the U.S. 
Department of Labor, Bureau of Labor Statistics, or, if such index should cease to be 
published, any reasonably comparable index selected by CONTRACTOR. 

B. 
1. CONTRACTOR shall be further paid fifteen percent (15%) of all new and 

recovered sales, use and transactions tax revenue received by the CITY as a 
result, in whole or in part, of the allocation audit and recovery services described 
in Section 11-B above (hereafter referred to as "Audit Fee"), including without 
limitation, any reimbursement or other payment from any State fund and any 
point of sale misallocations. 



2. The Audit Fee shall be paid even if CITY assists, works in parallel with, and/or 
incurs attorneys' fees or other costs or expenses in connection with any of the 
relevant Services. Among other things, the Audit Fee applies to State fund 
transfers received for back quarter reallocations and monies received in the first 
eight (8) consecutive reporting quarters following completion of the allocation 
audit by CONTRACTOR and confirmation of corrections by the California 
Department of Tax and Fee Administration. CITY shall pay Audit Fees upon 
CONTRACTOR' s submittal of evidence ofCONTRACTOR' s work in support 
of recovery of subject revenue, including, without limitation, copies of Claimed 
Incorrect Distribution of Local Tax-Short Form (BOE 549-S) petition forms or 
any other correspondence between CONTRACTOR and the California 
Department of Tax and Fee Administration or the taxpayer. 

3. For any increase in the tax reported by businesses already properly making tax 
payments to CITY, it shall be CONTRACTOR' s responsibility to support in its 
invoices the audit fee attributable, in whole or in part, to CONTRACTOR' s 
Services. 

4. CONTRACTOR shall provide CITY with an itemized quarterly invoice 
showing all formula calculations and amounts due for the Audit Fee (including, 
without limitation, a detailed listing of any corrected misallocations), which 
shall be paid by CITY no later than thirty (30) days following the invoice date. 

C. CONTRACTOR shall invoice CITY for any consulting and other optional services 
rendered to CITY in accordance with Section 11-C above based on the following hourly 
rates on a monthly or a quarterly basis, at CONTRACTOR' s option. All such invoices 
shall be payable by CITY no later than thirty (30) days following the invoice date. CITY 
shall not be invoiced for any consulting services totaling less than an hour in any month. 
The hourly rates in effect as of the Effective Date are as follows: 

Principal 
Programmer 
Senior Analyst 
Analyst 

$295 per hour 
$250 per hour 
$195 per hour 
$100 per hour 

CONTRACTOR may change such hourly rates from time to time upon not less than 
thirty (30) days ' prior written notice to CITY. 

D. Any invoices not paid in accordance with the thirty (30) day payment terms, shall accrue 
monthly interest at a rate equivalent to ten percent (10%) per annum until paid. 

E. CONTRACTOR unilaterally retains the right to divide any recovery bills in excess of 
$25 ,000 over a one (1) year period in four (4) quarterly billings. 



IV. CONFIDENTIALITY; OWNERSHIP/USE OF INFORMATION 

A. Section 7056 of the State of California Revenue and Taxation Code specifically limits 
the disclosure of confidential taxpayer information contained in the records of the 
California Department of Tax and Fee Administration. Section 7056 specifies the 
conditions under which a city may authorize persons other than city officers and 
employees to examine State sales and use tax records. 

B. In accordance with Section 7056(b) of the Revenue and Taxation Code: 

C. 

D. 

1. CITY authorizes CONTRACTOR to examine sales and use and transactions and 
use tax records of the California Department of Tax and Fee Administration 
provided to CITY pursuant to contract under the Bradley-Burns Uniform Sales 
and Use Tax Law (California Revenue and Taxation Code sections 7200 et seq.). 

2. CONTRACTOR shall disclose information contained in, or derived from, those 
sales or transactions and use tax records only to an officer or employee of the 
CITY who is authorized by resolution to examine the information. 

3. CONTRACTOR shall not perform consulting services for a retailer, as defined 
in California Revenue & Taxation Code section 6015, during the term of this 
Agreement. 

4. CONTRACTOR shall not retain the information contained in, or derived from, 
those sales or transactions and use tax records after this Agreement has expired. 

5. Contractor shall only use information obtained by examination of California 
Department of Tax and Fee Administration records for purposes related to 
collection of local sales or transactions and use taxes, or for other governmental 
functions of the CITY as set forth by the resolution adopted pursuant to Section 
7056(b) of the Revenue and Taxation Code. 

Software Use. CONTRACTOR hereby provides authorization to CITY to access 
CONTRACTOR' s Sales Tax website if CITY chooses to subscribe to the software and 
reports option. The website shall only be used by authorized CITY staff. No access 
will be granted to any third party without explicit written authorization by 
CONTRACTOR. CITY shall not sublet, duplicate, modify, decompile, reverse 
engineer, disassemble, or attempt to derive the source code of said software. The 
software use granted hereunder shall not imply ownership by CITY of said software, or 
any right of CITY to sell said software or the use of same, or any right to use said 
software for the benefit of others. This software use authorization is not transferable. 
Upon termination or expiration of this Agreement, the software use authorization shall 
expire, and all CITY staff website logins will be deactivated. 

Proprietary Information. As used herein, the term "proprietary information" means all 
information or material that has or could have commercial value or other utility in 
CONTRACTOR' s business, including without limitation: CONTRACTOR' s (i) 



computer or data processing programs; (ii) data processing applications, routines, 
subroutines, techniques or systems; desktop or web-based software; (iii) business 
processes; (iv) marketing plans, analysis and strategies; and (v) materials and techniques 
used. Except as otherwise required by law, CITY shall hold in confidence and shall not 
use (except as expressly authorized by this Agreement) or disclose to any other party 
any proprietary information provided, learned of or obtained by CITY in connection 
with this Agreement. The obligations imposed by this Section IV-D shall survive any 
expiration or termination of this Agreement or otherwise. The terms of this Section 
shall not apply to any information that is public information. 



V. CITY MATERIALS AND SUPPORT 

CITY shall adopt a resolution in a form acceptable to the State Department of Tax and Fee 
Administration and in compliance with Section 7056 of the Revenue and Taxation Code, 
authorizing CONTRACTOR to examine the confidential sales tax records of CITY and 
certifying that this Agreement meets the requirements of Section 7056. CITY further agrees to 
provide any information or assistance that may readily be available, such as business license 
records within the CITY, and to provide CONTRACTOR with proper identification for 
contacting businesses. CITY further agrees to continue CONTRACTOR' s authorization to 
examine the confidential sales tax records of the CITY by maintaining CONTRACTOR' s name 
on the CITY resolution or by providing copies offuture allocation reports on computer readable 
magnetic media until such time as all audit adjustments have been completed by the State 
Department of Tax and Fee Administration and any audit fee owing to CONTRACTOR has 
been paid. 

VI. COMPLIANCE WITH ALL LAWS 

CONTRACTOR shall perform the Services set forth herein in compliance with all applicable 
state, federal and local laws. CONTRACTOR shall indemnify and hold harmless CITY from 
and against all claims, demands, payments, suits, actions, proceedings, and judgments of every 
nature and description, including attorneys ' fees and costs, presented, brought, or recovered 
against CITY for, or on account of any liability which may be incurred by reason of 
CONTRACTOR' s fai lure to comply with any applicable laws in the performance of this 
Agreement. 

VII. DRUG-FREE WORKPLACE POLICY 

CONTRACTOR shall provide a drug-free workplace by complying with all provisions set forth 
in CITY's Council Policy 100-5, attached hereto as Exhibit "B" and incorporated herein by 
reference. CONTRACTOR' s failure to conform to the requirements set forth in Council Policy 
100-5 shall constitute a material breach of this Agreement and shall be cause for immediate 
termination of this Agreement by CITY. 

VIII. LICENSE, PERMITS, FEES AND ASSESSMENTS 

CONTRACTOR shall obtain such licenses, permits and approvals (collectively the "Permits") 
as may be required by law for the performance of the Services. CITY shall assist 
CONTRACTOR in obtaining such Permits, and CITY shall absorb all fees , assessments and 
taxes which are necessary for any Permits required to be issued by CITY. 

IX. TERMINATION 

This Agreement may be terminated for convenience by either party by giving thirty (30) days 
written notice to the other of such termination and specifying the effective date thereof. Upon 
the presentation of such notice, CONTRACTOR may continue to perform Services through the 
date of termination. Following termination of this Agreement, CITY shall continue to timely 
pay CONTRACTOR' s invoices for Services performed and not paid for prior to termination. 
Anything to the contrary herein notwithstanding (and without limitation on the foregoing 
sentence), CITY shall continue to pay to CONTRACTOR the Audit Fee for tax payments 
received by CITY after termination of this Agreement from (i) State fund transfers for back 



quarter reallocations and the first eight (8) consecutive calendar quarters following completion 
of the allocation audit by CONTRACTOR and confirmation of corrections by the State 
Department of Tax and Fee Administration; and (ii) businesses identified by CONTRACTOR 
pursuant to Section III-B-3 above, to the extent such businesses commence or continue to make 
increased tax payments during the first twenty-four (24) months following termination of this 
Agreement. 

X. INDEPENDENT CONTRACTOR 

CONTRACTOR shall perform the services hereunder as an independent contractor and shall 
furnish such services in its own manner and method, and under no circumstances or conditions 
shall any agent, servant, or employee of CONTRACTOR be considered as an employee of 
CITY. 

CONTRACTOR shall indemnify and hold CITY harmless from any and all taxes, assessments, 
penalties, and interest asserted against CITY by reason of the independent contractor 
relationship created by this Agreement. CONTRACTOR further agrees to indemnify and hold 
CITY harmless from any failure of CONTRACTOR to comply with the applicable workers ' 
compensation laws. CITY shall have the right to offset against the amount of any fees due to 
CONTRACTOR under this Agreement any amount due to CITY from CONTRACTOR as a 
result of CONTRACTOR' s failure to promptly pay to CITY any reimbursement or 
indemnification arising under this paragraph. 

XI. NON-ASSIGNMENT 

This Agreement is not assignable either in whole or in part by CONTRACTOR without the 
written consent of CITY. 

XII. INSURANCE 

A. Minimum Scope and Limits of Insurance. CONTRACTOR shall obtain, maintain, and 
keep in full force and effect during the life of this Agreement all of the following 
minimum scope of insurance coverages with an insurance company admitted to do 
business in California, rated "A," Class X, or better in the most recent Best' s Key 
Insurance Rating Guide, and approved by CITY: 

1. Commercial general liability, including premises-operations, 
products/completed operations, broad form property damage, blanket 
contractual liability, independent contractors, personal injury or bodily injury 
with a policy limit of not less than One Million Dollars ($1 ,000,000.00), 
combined single limits, per occurrence. If such insurance contains a general 
aggregate limit, it shall apply separately to this Agreement or shall be twice the 
required occurrence limit. 

2. Business automobile liability for owned vehicles, hired, and non-owned 
vehicles, with a policy limit of not less than One Million Dollars 
($1 ,000,000.00), combined single limits, per occurrence for bodily injury and 
property damage. 



B. 

3. Workers ' compensation insurance as required by the State of California. 
CONTRACTOR agrees to waive, and to obtain endorsements from its workers ' 
compensation insurer waiving subrogation rights under its workers ' 
compensation insurance policy against the CITY, its officers, agents, employees, 
and volunteers arising from work performed by CONTRACTOR for the CITY 
and to require each of its subcontractors, if any, to do likewise under their 
workers ' compensation insurance policies. 

4. Professional errors and omissions ("E&O") liability insurance with policy limits 
of not less than One Million Dollars ($1 ,000,000.00), combined single limits, 
per occurrence and aggregate. If the policy is written as a "claims made" policy, 
the retro date shall be prior to the start of the contract work. CONTRACTOR 
shall obtain and maintain said E&O liability insurance during the life of this 
Agreement and for three (3) years after completion of the work hereunder. 

Endorsements. The commercial general liability insurance policy and business 
automobile liability policy shall contain or be endorsed to contain the following 
provisions: 

1. Additional insureds: "The City of Costa Mesa and its elected and appointed 
boards, officers, officials, agents, employees, and volunteers are additional 
insureds with respect to: liability arising out of activities performed by or on 
behalf of the Contractor pursuant to its contract with the City; products and 
completed operations of the Contractor; premises owned, occupied or used by 
the Contractor; automobiles owned, leased, hired, or borrowed by the 
Contractor." 

2. Notice: "Said policy shall not terminate, be suspended, or voided, nor shall it 
be cancelled, nor the coverage or limits reduced, until thirty (30) days after 
written notice is given to City." 

3. Other insurance: "The Contractor' s insurance coverage shall be primary 
insurance as respects the City of Costa Mesa, its officers, officials, agents, 
employees, and volunteers. Any other insurance maintained by the City of Costa 
Mesa shall be excess and not contributing with the insurance provided by this 
policy." 

4. Any fai lure to comply with the reporting provisions of the policies shall not 
affect coverage provided to the City of Costa Mesa, its officers, officials, agents, 
employees, and volunteers. 

5. The CONTRACTOR' s insurance shall apply separately to each insured against 
whom claim is made or suit is brought, except with respect to the limits of the 
insurer' s liability. 

C. Deductible or Self Insured Retention . If any of such policies provide for a deductible 
or self-insured retention to provide such coverage, the amount of such deductible or 
self-insured retention shall be approved in advance by CITY. No policy of insurance 
issued as to which the CITY is an additional insured shall contain a provision which 



requires that no insured except the named insured can satisfy any such deductible or 
self-insured retention. 

D. Certificates of Insurance. CONTRACTOR shall provide to CITY certificates of 
insurance showing the insurance coverages and required endorsements described above, 
in a form and content approved by CITY, prior to performing any services under this 
Agreement. The certificates of insurance shall be attached hereto as Exhibit "A" and 
incorporated herein by this reference. 

E. Non-Limiting. Nothing in this Section shall be construed as limiting in any way, the 
indemnification provision contained in this Agreement, or the extent to which 
CONTRACTOR may be held responsible for payments of damages to persons or 
property. 

XIII. INDEMNIFICATION 

CONTRACTOR hereby agrees to, and shall hold CITY, its elective and appointive officials, 
boards, officers, agents and employees harmless from any liability for damage or claims for 
damage for personal injury, including death, as well as from claims for breach of confidentiality 
or property damage which may arise from the acts, errors, or omissions of CONTRACTOR, its 
employees, and/or agents in the performance of this Agreement. CONTRACTOR agrees to and 
shall defend CITY and its elective and appointive officials, boards, officers, agents and 
employees from any suits or actions at law or in equity for damages caused, or alleged to have 
been caused, by reason of any of the aforesaid acts, errors or omissions. 

Notwithstanding the foregoing, CONTRACTOR shall not be liable for the defense or 
indemnification of the CITY for claims, actions, complaints or suits arising out of the sole active 
negligence or willful misconduct of the CITY. 

XIV. IRREPARABLE HARM 

CONTRACTOR and CITY each understands and agrees that any breach of this Agreement by 
either of them may cause the other party hereto irreparable harm, the amount of which may be 
difficult to ascertain, and therefore agrees that such other party shall have the right to apply to 
a court of competent jurisdiction for specific performance and/or an order restraining and 
enjoining any further breach and for such other relief as such other party shall deem appropriate. 
Such right is to be in addition to the remedies otherwise available to such other party at law or 
in equity. The parties hereto expressly waive the defense that a remedy in damages will be 
adequate and any requirement in an action for specific performance or injunction hereunder for 
the posting of a bond. 

XV. GOVERNING LAW 

This Agreement shall be governed by and construed in accordance with the laws of the State of 
California (without regard to its choice of law provisions). If any legal action is necessary to 
enforce or interpret this Agreement, the parties agree that such action shall be brought in the 
Superior Court for the State of California, County of Orange, or the U.S. District Court for the 
Central District of California, Southern Division. The parties hereby submit to the exclusive 
jurisdiction of such courts and waive any other venue to which either party might be entitled by 
domicile or otherwise. 



XVI. ATTORNEYS' FEES 

If any party hereto brings an action or proceeding under this Agreement or to declare rights 
hereunder, the Prevailing Party in any such proceeding, action, or appeal thereon shall be 
entitled to recover all reasonable fees , costs and expenses, including reasonable attorneys' fees . 
Such fees , costs and expenses may be awarded in the same suit or recovered in a separate suit, 
whether or not such action or proceeding is pursued to decision or judgment. The attorneys ' 
fees award shall not be computed in accordance with any court fee schedule, but shall be such 
as to fully reimburse all attorneys ' fees reasonably incurred. "Prevailing Party" shall mean and 
include, without limitation, a party who substantially obtains or defeats the relief sought, as the 
case may be, whether by compromise, settlement, judgment, or the abandonment by the other 
party of its claim or defense. 

XVII. SEVERABILITY; NO WAIVER 

A. Severability. The invalidity or unenforceability of any provision of this Agreement shall 
not affect the validity or enforceability of the other provisions of this Agreement, which 
shall remain in full force and effect. If any of the provisions of this Agreement is deemed 
by a court of competent jurisdiction to be unenforceable in any circumstance, such 
determination shall not affect the validity or enforceability of the remaining terms and 
provisions hereof or of the offending provision in any other circumstance. 
Notwithstanding the foregoing, if the value of this Agreement, based upon the 
substantial benefit of the bargain for any party, is materially impaired, which 
determination made by the presiding court or arbitrator of competent jurisdiction shall 
be binding, then the parties agrees to substitute such provision(s) through good faith 
negotiations. 

B. No Waiver. No failure or delay by either party in exercising any right, power or 
privilege hereunder shall operate as a waiver thereof, nor shall any single or partial 
exercise thereof preclude any other or further exercise thereof or the exercise of any 
right, power or privilege hereunder. 

XVIII. NOTICES 

All notices sent by a party under this Agreement shall be in writing and may be provided by 
personal delivery, overnight courier service, or mail and shall be addressed as set forth below. 
Such notices shall be deemed properly served or delivered: (a) at the time of delivery if such 
communication is sent by personal delivery; (b) at the time of signature if sent by overnight 
courier; and (c) 48 hours after deposit in the U.S. mail as reflected by the official U.S. postmark 
if such communication is sent through regular United States mail. Either party may, by written 
notice, designate to the other party another address at which notices shall be delivered. 

Notices to CONTRACTOR shall be sent to: 
Hinderliter, de Llamas and Associates 
120 S State College Blvd., Suite 200 
Brea, CA 92821 
Attn: Andrew Nickerson 



Notices to CITY shall be sent to: 

City of Costa Mesa 
77 Fair Drive 
Costa Mesa, CA 92626 
Attn: Assistant Finance Director 

XIX. ENTIRE AGREEMENT; ETC. 

This Agreement expresses the full and complete understanding of the parties with respect to the 
subject matter hereof and supersedes all prior or contemporaneous proposals, agreements, 
representations and understandings, whether written or oral, with respect to the subject matter. 
This Agreement may not be amended or modified except in writing signed by each of the parties 
hereto. This Agreement shall be construed as to its fair meaning and not strictly for or against 
either party. The headings hereof are descriptive only and not to be construed in interpreting 
the provisions hereof. 

XX. COUNTERPARTS; AUTHORITY TO SIGN 

This Agreement may be executed in any number of counterparts, each of which will constitute 
an original and all of which, when taken together, will constitute one agreement. Any signature 
pages of this Agreement transmitted by facsimile or sent by email in portable document format 
(PDF) will have the same legal effect as an original executed signature page. Each of the 
persons signing on behalf of a party hereto represents that he or she has the right and power to 
execute this Agreement on such party' s behalf. 

[Signatures appear on following page.] 



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed on 
the date first above written by their respective officers duly authorized on their behalf. 

ATTEST: 

CITY: 

CITY OF COSTA MESA 

City Manager 

CONTRACTOR: 

HINDERLITER, DE LLAMAS & AS SOCIA TES 

A California Corporation 

By: Q~ :--===:v 
Anrirson, President 
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EXIDBITA 

CERTIFICATES OF INSURANCE 



A~D• CERTIFICATE OF LIABILITY INSURANCE I 
DATE (MM/DD/YYYY) 

4/26/2018 

THIS CERTIFICATE IS ISSUED AS A MATIER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS 
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES 
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED 
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. 

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed. 
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on 
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s). 

PRODUCER ~~:1~cT Sergio Nilchian 
Woodruff-Sawyer & Co. 

r,.~)?N,_t ""''' 949.435. 7358 I FAX 
2 Park Plaza, Suite 500 IA/C Nol: 949.476.3118 

Irvine CA 92614 lifo"~~ss: snilchian@wsandco.com 

INSURER{Sl AFFORDING COVERAGE NAIC# 

INSURER A : Twin Citv Fire Insurance Comoanv 29459 
INSURED HDLCOMP--01 INSURER e : National Fire Insurance Company of Hartford 20478 
Hinderliter de Llamas & Associates 

INSURER c : Continental Insurance Company 35289 Hdl Software, LLC. 
1340 Valley Vista Dr # 200 INSURERD : 
Diam ond Bar CA 91765 INSURER E: 

INSURER F: 

COVERAGES CERTIFICATE NUMBER: 451626451 REVISION NUMBER· 
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED. NOTVVITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS 
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, 
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

INSR ADDL SUBR POLICY EFF POLICY EXP 
LTR TYPE OF INSURANCE '""n u,vn POLICY NUMBER /MM/DD/YYYY\ /MM/DD/YYYY\ LIMITS 

B X COMMERCIAL GENERAL LIABILITY y 6056953483 11/15/2017 5/26/2019 EACH OCCURRENCE $1,000,000 -=i CLAIMS-MADE 0 OCCUR 
DAMAGE TO Kt:N I t:U - PREMISES /Ea occurrence\ $1 ,000,000 

>--
MED EXP (Any one person) $15,000 

PERSONAL & ADV INJURY $1 ,000,000 
~ 

GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $2,000,000 

~ D PRO- D Loc PRODUCTS · COMP/OP AGG $2,000,000 POLICY JECT 

OTHER: $ 

B AUTOMOBILE LIABILITY y 6056953466 11/15/2017 5/26/2019 COMBINED SINGLE LIMIT $1 ,000,000 /Ea accident\ -X ANY AUTO BODILY INJURY (Per person) $ - OWNED 
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It is understood and agreed that this endorsement amends the COMMERCIAL GENERAL LIABILITY COVERAGE 
PART as follows. If any other endorsement attached to this policy amends any provision also amended by this 
endorsement, then that other endorsement controls with respect to such provision, and the changes made by this 
endorsement with respect to such provision do not apply. 

SCHEDULE: 
City of Costa Mesa, and its elected and appointed boards, officers, officials , agents, employees , and volunteers 

77 Fair Drive 

Costa Mesa, CA 92626 

TABLE OF CONTENTS 
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1. ADDITIONAL INSUREDS 

a. WHO IS AN INSURED is amended to include as an Insured any person or organization described in 
paragraphs A. through K. below whom a Named Insured is required to add as an additional insured on this 
Coverage Part under a written contract or written agreement, provided such contract or agreement: 

(1) is currently in effect or becomes effective during the term of this Coverage Part; and 

(2) was executed prior to: 

(a) the bodily injury or property damage; or 

(b) the offense that caused the personal and advertising injury, 

for which such additional insured seeks coverage. 

b. However, subject always to the terms and conditions of this policy, including the limits of insurance, the 
Insurer will not provide such additional insured with: 

(1) a higher limit of insurance than required by such contract or agreement; or 

(2) coverage broader than required by such contract or agreement, and in no event broader than that 
described by the applicable paragraph A. through K. below. 

Any coverage granted by this endorsement shall apply only to the extent permissible by law. 

A. Controlling Interest 

Any person or organization with a controlling interest in a Named Insured, but only with respect to such 
person or organization's liability for bodily injury, property damage or personal and advertising injury 
arising out of: 

1. such person or organization's financial control of a Named Insured; or 

2. premises such person or organization owns, maintains or controls while a Named Insured leases or 
occupies such premises; 

provided that the coverage granted by this paragraph does not apply to structural alterations, new 
construction or demolition operations performed by, on behalf of, or for such additional insured. 

B. Co-owner of Insured Premises 

A co-owner of a premises co-owned by a Named Insured and covered under this insurance but only with 
respect to such co-owner's liability for bodily injury, property damage or personal and advertising injury 
as co-owner of such premises. 

C. Grantor of Franchise 

Any person or organization that has granted a franchise to a Named Insured, but only with respect to such 
person or organization's liability for bodily injury, property damage or personal and advertising injury as 
grantor of a franchise to the Named Insured. 

D. Lessor of Equipment 

Any person or organization from whom a Named Insured leases equipment, but only with respect to liability 
for bodily injury, property damage or personal and advertising injury caused , in whole or in part, by the 
Named lnsured's maintenance, operation or use of such equipment, provided that the occurrence giving 
rise to such bodily injury, property damage or the offense giving rise to such personal and advertising 
injury takes place prior to the termination of such lease. 

E. Lessor of Land 

Any person or organization from whom a Named Insured leases land but only with respect to liability for 
bodily injury, property damage or personal and advertising injury arising out of the ownership, 

CNA74872XX (1-15) Policy No: 6056953483 
Page 2 of 14 Endorsement No: 1 

Effective: 11 /15/17 - 5/26/19 
Insured Name: Hinderliter, de Llamas & Associates I HDL Software, LLC 

Copyright CNA All Rights Reserved . Includes copyrighted material of Insurance Services Office, Inc. , with its permission. 



C'NA 
Technology General Liability Extension Endorsement 

maintenance or use of such land , provided that the occurrence giving rise to such bodily injury, property 
damage or the offense giving rise to such personal and advertising injury takes place prior to the 
termination of such lease. The coverage granted by this paragraph does not apply to structural alterations , 
new construction or demolition operations performed by, on behalf of, or for such additional insured. 

F. Lessor of Premises 

An owner or lessor of premises leased to the Named Insured, or such owner or lessor's real estate 
manager, but only with respect to liability for bodily injury, property damage or personal and advertising 
injury arising out of the ownership, maintenance or use of such part of the premises leased to the Named 
Insured, and provided that the occurrence giving rise to such bodily injury or property damage, or the 
offense giving rise to such personal and advertising injury, takes place prior to the termination of such 
lease. The coverage granted by this paragraph does not apply to structural alterations, new construction or 
demolition operations performed by, on behalf of, or for such additional insured. 

G. Mortgagee, Assignee or Receiver 

A mortgagee, assignee or receiver of premises but only with respect to such mortgagee, assignee or 
receiver's liability for bodily injury, property damage or personal and advertising injury arising out of the 
Named lnsured's ownership, maintenance, or use of a premises by a Named Insured. 

The coverage granted by this paragraph does not apply to structural alterations, new construction or 
demolition operations performed by, on behalf of, or for such additional insured. 

H. State or Governmental Agency or Subdivision or Political Subdivisions - Permits 

A state or governmental agency or subdivision or political subdivision that has issued a permit or 
authorization but only with respect to such state or governmental agency or subdivision or political 
subdivision's liability for bodily injury, property damage or personal and advertising injury arising out of: 

1. the following hazards in connection with premises a Named Insured owns, rents , or controls and to 
which this insurance applies: 

a. the existence, maintenance, repair, construction , erection, or removal of advertising signs, awnings, 
canopies, cellar entrances, coal holes, driveways, manholes, marquees, hoistaway openings, 
sidewalk vaults, street banners , or decorations and similar exposures; or 

b. the construction, erection, or removal of elevators; or 

c. the ownership, maintenance or use of any elevators covered by this insurance; or 

2. the permitted or authorized operations performed by a Named Insured or on a Named lnsured's 
behalf. 

The coverage granted by th is paragraph does not apply to: 

a. Bodily injury, property damage or personal and advertising injury arising out of operations 
performed for the state or governmental agency or subdivision or political subdivision; or 

b. Bodily injury or property damage included within the products-completed operations hazard. 

With respect to this provision's requirement that additional insured status must be requested under a written 
contract or agreement, the Insurer will treat as a written contract any governmental permit that requires the 
Named Insured to add the governmental entity as an additional insured. 

I. Trade Show Event Lessor 

1. With respect to a Named lnsured's participation in a trade show event as an exhibitor, presenter or 
displayer, any person or organization whom the Named Insured is required to include as an additional 
insured, but only with respect to such person or organization's liability for bodily injury, property 
damage or personal and advertising injury caused by: 

CNA74872XX (1-15) 
Page 3 of 14 

Insured Name: Hinderliter, de Llamas & Associates I HDL Software, LLC 

Policy No: 
Endorsement No: 

Effective: 

6056953483 
1 
11/15/17 - 5/26/19 

Copyright CNA All Rights Reserved. Includes copyrighted material of Insurance Services Office, Inc. , with its permission . 



C'NA 
Technology General Liability Extension Endorsement 

a. the Named lnsured's acts or omissions; or 

b. the acts or omissions of those acting on the Named lnsured's behalf, 

in the performance of the Named lnsured's ongoing operations at the trade show event premises during 
the trade show event. 

2. The coverage granted by this paragraph does not apply to bodily injury or property damage included 
within the products-completed operations hazard. 

J. Vendor 

Any person or organization but only with respect to such person or organization's liability for bodily injury or 
property damage arising out of your products which are distributed or sold in the regular course of such 
person or organization's business, provided that: 

1. The coverage granted by this paragraph does not apply to: 

a. bodily injury or property damage for which such person or organization is obligated to pay 
damages by reason of the assumption of liability in a contract or agreement unless such liability 
exists in the absence of the contract or agreement; 

b. any express warranty unauthorized by the Named Insured; 

c. any physical or chemical change in any product made intentionally by such person or organization ; 

d. repackaging, except when unpacked solely for the purpose of inspection, demonstration, testing, or 
the substitution of parts under instructions from the manufacturer, and then repackaged in the 
original container; 

e. any failure to make any inspections, adjustments , tests or servicing that such person or organization 
has agreed to make or normally undertakes to make in the usual course of business, in connection 
with the distribution or sale of the products; 

f. demonstration, installation, servicing or repair operations, except such operations performed at such 
person or organization's premises in connection with the sale of a product; 

g. products which, after distribution or sale by the Named Insured, have been labeled or relabeled or 
used as a container, part or ingredient of any other thing or substance by or for such person or 
organization ; or 

h. bodily injury or property damage arising out of the sole negligence of such person or organization 
for its own acts or omissions or those of its employees or anyone else acting on its behalf. However, 
this exclusion does not apply to: 

(1) the exceptions contained in Subparagraphs d. or f. above; or 

(2) such inspections, adjustments, tests or servicing as such person or organization has agreed with 
the Named Insured to make or normally undertakes to make in the usual course of business, in 
connection with the distribution or sale of the products. 

2. This Paragraph J. does not apply to any insured person or organization, from whom the Named Insured 
has acquired such products, nor to any ingredient, part or container, entering into, accompanying or 
containing such products. 

3. This Paragraph J. also does not apply: 

a. to any vendor specifically scheduled as an additional insured by endorsement to this Coverage Part; 

b. to any of your products for which coverage is excluded by endorsement to this Coverage Part; nor 

c. if bodily injury or property damage included within the products-completed operations hazard 
is excluded by endorsement to this Coverage Part. 
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K. Other Person Or Organization I Your Work 

Any person or organization who is not an additional insured under Paragraphs A. through J. above. Such 
additional insured is an Insured solely for bodily injury, property damage or personal and advertising 
injury for which such additional insured is liable because of the Named lnsured's acts or omissions. 

The coverage granted by this paragraph does not apply to any person or organization: 

1. who is specifically scheduled as an additional insured on another endorsement to this Coverage Part; 
nor 

2. for bodily injury or property damage included within the products-completed operations hazard 
except to the extent all of the following apply: 

a. this Coverage Part provides such coverage; 

b. the written contract or agreement described in the opening paragraph of this ADDITIONAL 
INSUREDS Provision requires the Named Insured to provide the additional insured such coverage; 
and 

c. the bodily injury or property damage results from your work that is the subject of the written 
contract or agreement, and such work has not been excluded by endorsement to this Coverage 
Part. 

2. ADDITIONAL INSURED - PRIMARY AND NON-CONTRIBUTORY TO ADDITIONAL INSURED'S INSURANCE 

A. The Other Insurance Condition in the COMMERCIAL GENERAL LIABILITY CONDITIONS Section is 
amended to add the following paragraph: 

If the Named Insured has agreed in writing in a contract or agreement that this insurance is primary and 
non-contributory relative to an additional insured's own insurance, then this insurance is primary, and the 
Insurer will not seek contribution from that other insurance. For the purpose of this Provision 2., the 
additional insured's own insurance means insurance on which the additional insured is a named insured. 

B. With respect to persons or organizations that qualify as additional insureds pursuant to paragraph 1.K. of this 
endorsement, the following sentence is added to the paragraph above: 

Otherwise, and notwithstanding anything to the contrary elsewhere in this Condition, the insurance provided 
to such person or organization is excess of any other insurance available to such person or organization. 

3. BODILY INJURY - EXPANDED DEFINITION 

Under DEFINITIONS, the definition of bodily injury is deleted and replaced by the following: 

Bodily injury means physical injury, sickness or disease sustained by a person, including death, humiliation, 
shock, mental anguish or mental injury sustained by that person at any time which results as a consequence of 
the physical injury, sickness or disease. 

4. BROAD KNOWLEDGE OF OCCURRENCE/ NOTICE OF OCCURRENCE 

Under CONDITIONS, the condition entitled Duties in The Event of Occurrence, Offense, Claim or Suit 
Condition is amended to add the following provisions: 

A. BROAD KNOWLEDGE OF OCCURRENCE 

The Named Insured must give the Insurer or the Insurer's authorized representative notice of an 
occurrence, offense or claim only when the occurrence, offense or claim is known to a natural person 
Named Insured, to a partner, executive officer, manager or member of a Named Insured, or to an 
employee designated by any of the above to give such notice. 

B. NOTICE OF OCCURRENCE 
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The Named lnsured's rights under this Coverage Part will not be prejudiced if the Named Insured fails to 
give the Insurer notice of an occurrence, offense or claim and that failure is solely due to the Named 
lnsured's reasonable belief that the bodily injury or property damage is not covered under this Coverage 
Part. However, the Named Insured shall give written notice of such occurrence, offense or claim to the 
Insurer as soon as the Named Insured is aware that th is insurance may apply to such occurrence, offense 
or claim. 

5. BROAD NAMED INSURED 

WHO IS AN INSURED is amended to delete its Paragraph 3. in its entirety and replace it with the following: 

3. Pursuant to the limitations described in Paragraph 4. below, any organization in which a Named Insured has 
management control : 

a. on the effective date of this Coverage Part; or 

b. by reason of a Named Insured creating or acquiring the organization during the policy period, 

qualifies as a Named Insured, provided that there is no other similar liability insurance, whether primary, 
contributory, excess, contingent or otherwise, which provides coverage to such organization, or which would 
have provided coverage but for the exhaustion of its limit, and without regard to whether its coverage is 
broader or narrower than that provided by this insurance. 

But this BROAD NAMED INSURED provision does not apply to: 

(a) any partnership or joint venture; or 

(b) any organization for which coverage is excluded by another endorsement attached to this Coverage 
Part. 

For the purpose of this provision , and of this endorsement's JOINT VENTURES/ PARTNERSHIP/ LIMITED 
LIABILITY COMPANIES provision, management control means: 

A. owning interests representing more than 50% of the voting, appointment or designation power for the 
selection of a majority of the Board of Directors of a corporation , or the members of the management 
board of a limited liability company; or 

B. having the right, pursuant to a written trust agreement, to protect, control the use of, encumber or 
transfer or sell property held by a trust. 

4. With respect to organizations which qualify as Named Insureds by virtue of Paragraph 3. above, this 
insurance does not apply to: 

a. bodily injury or property damage that first occurred prior to the date of management control , or that 
first occurs after management control ceases; nor 

b. personal or advertising injury caused by an offense that first occurred prior to the date of 
management control or that first occurs after management control ceases. 

5. The insurance provided by this Coverage Part applies to Named Insureds when trading under their own 
names or under such other trading names or doing-business-as names (dba) as any Named Insured should 
choose to employ. 

6. ESTATES, LEGAL REPRESENTATIVES, AND SPOUSES 

The estates, heirs, legal representatives and spouses of any natural person Insured shall also be insured under 
this policy; provided, however, coverage is afforded to such estates, heirs, legal representatives, and spouses 
only for claims arising solely out of their capacity or status as such and, in the case of a spouse, where such 
claim seeks damages from marital community property, jointly held property or property transferred from such 
natural person Insured to such spouse. No coverage is provided for any act, error or omission of an estate, heir, 
legal representative, or spouse outside the scope of such person's capacity or status as such, provided however 
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that the spouse of a natural person Named Insured and the spouses of members or partners of joint venture or 
partnership Named Insureds are Insureds with respect to such spouses' acts, errors or omissions in the 
conduct of the Named lnsured's business. 

7. EXPECTED OR INTENDED INJURY - EXCEPTION FOR REASONABLE FORCE 

Under COVERAGES, Coverage A - Bodily Injury And Property Damage Liability, the paragraph entitled 
Exclusions is amended to delete the exclusion entitled Expected or Intended Injury and replace it with the 
following: 

This insurance does not apply to: 

Expected or Intended Injury 

Bodily injury or property damage expected or intended from the standpoint of the Insured. This exclusion 
does not apply to bodily injury or property damage resulting from the use of reasonable force to protect 
persons or property. 

8. IN REM ACTIONS 

A quasi in rem action against any vessel owned or operated by or for the Named Insured, or chartered by or for 
the Named Insured, will be treated in the same manner as though the action were in personam against the 
Named Insured. 

9. INCIDENT AL HEAL TH CARE MALPRACTICE COVERAGE 

Solely with respect to bodily injury that arises out of a health care incident: 

A. Under COVERAGES, Coverage A - Bodily Injury And Property Damage Liability, the Insuring 
Agreement is amended to replace Paragraphs 1.b.(1) and 1.b.(2) with the following : 

b. This insurance applies to bodily injury provided that the professional health care services are incidental 
to the Named lnsured's primary business purpose, and only if: 

(1) such bodily injury is caused by an occurrence that takes place in the coverage territory. 

(2) the bodily injury first occurs during the policy period. All bodily injury arising from an occurrence 
will be deemed to have occurred at the time of the first act, error, or omission that is part of the 
occurrence; and 

B. Under COVERAGES, Coverage A - Bodily Injury And Property Damage Liability, the paragraph entitled 
Exclusions is amended to: 

i. add the following to the Employers Liability exclusion: 

This exclusion applies only if the bodily injury arising from a health care incident is covered by other 
liability insurance available to the Insured (or which would have been available but for exhaustion of its 
limits). 

ii. delete the exclusion entitled Contractual Liability and replace it with the following: 

This insurance does not apply to: 

Contractual Liability 

the lnsured's actual or alleged liability under any oral or written contract or agreement, including but not 
limited to express warranties or guarantees. 

iii. add the following additional exclusions. 

This insurance does not apply to: 
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Discrimination 

any actual or alleged discrimination, humiliation or harassment, that includes but shall not be limited to 
claims based on an individual's race, creed , color, age, gender, national origin, religion, disability, marital 
status or sexual orientation. 

Dishonesty or Crime 

Any actual or alleged dishonest, criminal or malicious act, error or omission. 

Medicare/Medicaid Fraud 

any actual or alleged violation of law with respect to Medicare, Medicaid, Tricare or any similar federal, 
state or local governmental program. 

Services Excluded by Endorsement 

Any health care incident for which coverage is excluded by endorsement. 

C. DEFINITIONS is amended to: 

i. add the following definitions: 

Health care incident means an act, error or omission by the Named lnsured's employees or 
volunteer workers in the rendering of: 

a. professional health care services on behalf of the Named Insured or 

b. Good Samaritan services rendered in an emergency and for which no payment is demanded or 
received . 

Professional health care services means any health care services or the related furnishing of food, 
beverages, medical supplies or appliances by the fol lowing providers in their capacity as such but solely 
to the extent they are duly licensed as required : 

a. Physician; 

b. Nurse; 

c. Nurse practitioner; 

d. Emergency medical technician ; 

e. Paramedic; 

f. Dentist; 

g. Physical therapist; 

h. Psychologist; 

i. Speech therapist; 

j. Other allied health professional; or 

Professional health care services does not include any services rendered in connection with human 
clinical trials or product testing. 

ii. delete the definition of occurrence and replace it with the following : 

Occurrence means a health care incident. All acts , errors or omissions that are logically connected by 
any common fact, circumstance, situation , transaction, event, advice or decision will be considered to 
constitute a single occurrence; 
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iii. amend the definition of Insured to: 

a. add the following: 

the Named lnsured's employees are Insureds with respect to: 

(1) bodily injury to a co-employee while in the course of the co-employee's employment by 
the Named Insured or while performing duties related to the conduct of the Named 
lnsured's business; and 

(2) bodily injury to a volunteer worker while performing duties related to the conduct of the 
Named lnsured's business; 

when such bodily injury arises out of a health care incident. 

the Named lnsured's volunteer workers are Insureds with respect to: 

(1) bodily injury to a co-volunteer worker while performing duties related to the conduct of the 
Named lnsured's business; and 

(2) bodily injury to an employee while in the course of the employee's employment by the 
Named Insured or while performing duties related to the conduct of the Named lnsured's 
business; 

when such bodily injury arises out of a health care incident. 

b. delete Subparagraphs (a) , (b) , (c) and (d) of Paragraph 2.a.(1) of WHO IS AN INSURED. 

c. add the following: 

Insured does not include any physician while acting in his or her capacity as such. 

D. The Other Insurance condition is amended to delete Paragraph b.(1) in its entirety and replace it with the 
following: 

Other Insurance 

b. Excess Insurance 

(1) To the extent this insurance applies , it is excess over any other insurance, self insurance or risk 
transfer instrument, whether primary, excess, contingent or on any other basis, except for insurance 
purchased specifically by the Named Insured to be excess of this coverage. 

10. JOINT VENTURES/ PARTNERSHIP/ LIMITED LIABILITY COMPANIES 

WHO IS AN INSURED is amended to delete its last paragraph and replace it with the following : 

No person or organization is an Insured with respect to: 

the conduct of any current or past partnership or joint venture that is not shown as a Named Insured in 
the Declarations; nor 

the conduct of a current or past limited liability company in which a Named lnsured's interest does/did 
not rise to the level of management control ; 

except that if the Named Insured was a joint venturer, partner, or member of such a limited liability company, 
and such joint venture, partnership or limited liability company terminated prior to or during the policy period , 
then such Named Insured is an Insured with respect to its interest in such joint venture, partnership or limited 
liability company but only to the extent that: 

a. any offense giving rise to personal and advertising injury occurred prior to such termination date, and the 
personal and advertising injury arising out of such offense, first occurred after such termination date; 

b. the bodily injury or property damage first occurred after such termination date; and 
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c. there is no other valid and collectible insurance purchased specifically to insure the partnership, joint venture 
or lim ited liability company. 

11. LEGAL LIABILITY - DAMAGE TO PREMISES 

A. Under COVERAGES, Coverage A - Bodily Injury and Property Damage Liability, the paragraph entitled 
Exclusions is amended to delete the first paragraph immediately following subparagraph (6) of the Damage 
to Property exclusion and replace it with the following: 

Paragraphs (1), (3) and (4) of this exclusion do not apply to property damage (other than damage by fire) to 
premises rented to the Named Insured or temporarily occupied by the Named Insured with the permission 
of the owner, nor to the contents of premises rented to the Named Insured for a period of 7 or fewer 
consecutive days. A separate limit of insurance applies to Damage To Premises Rented To You as 
described in LIMITS OF INSURANCE. 

B. Under COVERAGES, Coverage A - Bodily Injury and Property Damage Liability, the paragraph entitled 
Exclusions is amended to delete its last paragraph and replace it with the following: 

Exclusions c. through n. do not apply to damage by fire to premises while rented to a Named Insured or 
temporarily occupied by a Named Insured with permission of the owner, nor to damage to the contents of 
premises rented to a Named Insured for a period of 7 or fewer consecutive days. 

A separate limit of insurance applies to this coverage as described in the LIMITS OF INSURANCE Section. 

C. LIMITS OF INSURANCE is amended to delete Paragraph 6. (the Damage To Premises Rented To You 
Limit) and replace it with the following : 

6. Subject to Paragraph 5. above, (the Each Occurrence Limit), the Damage To Premises Rented To You 
Limit is the most the Insurer will pay under COVERAGE A for damages because of property damage 
to: 

a. any one premises while rented to a Named Insured or temporarily occupied by a Named Insured 
with the permission of the owner; and 

b. contents of such premises if the premises is rented to the Named Insured for a period of 7 or fewer 
consecutive days. 

The Damage To Premises Rented To You Limit is $500,000. unless a different Damage to Premises 
Rented to You Limit is shown in the Declarations. 

D. The Other Insurance Condition is amended to delete Paragraph b.(1)(a)(ii), and replace it with the 
following: 

(ii) That is property insurance for premises rented to a Named Insured, for premises temporarily occupied 
by the Named Insured with the permission of the owner; or for personal property of others in the Named 
lnsured's care, custody or control; 

E. This Provision 11. does not apply if liability for damage to premises rented to a Named Insured is excluded 
by another endorsement attached to this Coverage Part. 

12. MEDICAL PAYMENTS 

A. LIMITS OF INSURANCE is amended to delete Paragraph 7. (the Medical Expense Limit) and replace it with 
the following: 

7. Subject to Paragraph 5. above (the Each Occurrence Limit), the Medical Expense Limit is the most the 
Insurer will pay under Coverage C - Medical Payments for all medical expenses because of bodily 
injury sustained by any one person. The Medical Expense Limit is the greater of: 

(1) $15,000 unless a different amount is shown here: @@@@@@@@@@@@@@ ; or 

(2) the amount shown in the Declarations for Medical Expense Limit. 
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B. Under COVERAGES, the Insuring Agreement of Coverage C - Medical Payments is amended to replace 
Paragraph 1.a.(3)(b) with the following : 

(b) The expenses are incurred and reported to the Insurer within three years of the date of the accident; and 

This Paragraph B. does not apply to medical expenses incurred in the state of Missouri. 

13. NON-OWNED AIRCRAFT 

Under COVERAGES, Coverage A - Bodily Injury and Property Damage Liability, the paragraph entitled 
Exclusions is amended as follows: 

The exclusion entitled Aircraft, Auto or Watercraft is amended to add the following : 

This exclusion does not apply to an aircraft not owned by any Named Insured, provided that: 

1. the pilot in command holds a currently effective certificate issued by the duly constituted authority of the 
United States of America or Canada, designating that person as a commercial or airline transport pilot; 

2. the aircraft is rented with a tra ined, paid crew to the Named Insured; and 

3. the aircraft is not being used to carry persons or property for a charge. 

14. NON-OWNED WATERCRAFT 

Under COVERAGES, Coverage A - Bodily Injury and Property Damage Liability, the paragraph entitled 
Exclusions is amended to delete subparagraph (2) of the exclusion entitled Aircraft, Auto or Watercraft, and 
replace it with the following. 

This exclusion does not apply to: 

(2) a watercraft that is not owned by any Named Insured, provided the watercraft is: 

(a) less than 75 feet long; and 

(b) not being used to carry persons or property for a charge. 

15. PERSONAL AND ADVERTISING INJURY -DISCRIMINATION OR HUMILIATION 

A. Under DEFINITIONS, the definition of personal and advertising injury is amended to add the following tort: 

Discrimination or humiliation that results in injury to the feelings or reputation of a natural person. 

B. Under COVERAGES, Coverage B - Personal and Advertising Injury Liability, the paragraph entitled 
Exclusions is amended to: 

1. delete the Exclusion entitled Knowing Violation Of Rights Of Another and replace it with the following: 

This insurance does not apply to: 

Knowing Violation of Rights of Another 

Personal and advertising injury caused by or at the direction of the Insured with the knowledge that 
the act would violate the rights of another and would inflict personal and advertising injury. This 
exclusion shall not apply to discrimination or humiliation that results in injury to the feelings or reputation 
of a natural person, but only if such discrimination or humiliation is not done intentionally by or at the 
direction of: 

(a) the Named Insured; or 

(b) any executive officer, director, stockholder, partner, member or manager (if the Named Insured is 
a limited liability company) of the Named Insured. 

2. add the following exclusions: 

This insurance does not apply to: 
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Employment Related Discrimination 

Discrimination or humiliation directly or indirectly related to the employment, prospective employment, 
past employment or termination of employment of any person by any Insured. 

Premises Related Discrimination 

discrimination or humiliation arising out of the sale, rental, lease or sub-lease or prospective sale, 
rental , lease or sub-lease of any room , dwelling or premises by or at the direction of any Insured. 

Notwithstanding the above, there is no coverage for fines or penalties levied or imposed by a governmental entity 
because of discrimination. 

The coverage provided by this PERSONAL AND ADVERTISING INJURY -DISCRIMINATION OR 
HUMILIATION Provision does not apply to any person or organization whose status as an Insured derives solely 
from 

Provision 1. ADDITIONAL INSURED of this endorsement; or 

attachment of an additional insured endorsement to this Coverage Part. 

16. PERSONAL AND ADVERTISING INJURY - LIMITED CONTRACTUAL LIABILITY 

A. Under COVERAGES, Coverage B -Personal and Advertising Injury Liability, the paragraph entitled 
Exclusions is amended to delete the exclusion entitled Contractual Liability and replace it with the 
following : 

This insurance does not apply to: 

Contractual Liability 

Personal and advertising injury for which the Insured has assumed liability in a contract or agreement. 

This exclusion does not apply to liability for damages: 

(1) that the Insured would have in the absence of the contract or agreement; or 

(2) assumed in a contract or agreement that is an insured contract provided the offense that caused such 
personal or advertising injury first occurred subsequent to the execution of such insured contract. 
Solely for the purpose of liability assumed in an insured contract, reasonable attorney fees and 
necessary litigation expenses incurred by or for a party other than an Insured are deemed to be 
damages because of personal and advertising injury provided: 

(a) liability to such party for, or for the cost of, that party's defense has also been assumed in such 
insured contract; and 

(b) such attorney fees and litigation expenses are for defense of such party against a civil or alternative 
dispute resolution proceeding in which covered damages are alleged. 

B. Solely for the purpose of the coverage provided by this paragraph, DEFINITIONS is amended to delete the 
definition of insured contract in its entirety, and replace it with the following: 

Insured contract means that part of a written contract or written agreement pertaining to the Named 
lnsured's business under which the Named Insured assumes the tort liability of another party to pay for 
personal or advertising injury arising out of the offense of false arrest, detention or imprisonment. Tort 
liability means a liability that would be imposed by law in the absence of any contract or agreement. 

C. Solely for the purpose of the coverage provided by this paragraph, the following changes are made to the 
Section entitled SUPPLEMENTARY PAYMENTS- COVERAGES AAND B: 

1. Paragraph 2.d. is replaced by the following: 
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d. The allegations in the suit and the information the Insurer knows about the offense alleged in such 
suit are such that no conflict appears to exist between the interests of the Insured and the interests 
of the indemnitee; 

2. The first unnumbered paragraph beneath Paragraph 2.f.(2)(b) is deleted and replaced by the following: 

So long as the above conditions are met, attorneys fees incurred by the Insurer in the defense of that 
indemnitee, necessary litigation expenses incurred by the Insurer, and necessary litigation expenses 
incurred by the indemnitee at the Insurer's request will be paid as defense costs. Notwithstanding the 
provisions of Paragraph e.(2) of the Contractual Liabi lity exclusion (as amended by this Endorsement), 
such payments will not be deemed to be damages for personal and advertising injury and will not 
reduce the limits of insurance. 

D. This PERSONAL AND ADVERTISING INJURY - LIMITED CONTRACTUAL LIABILITY Provision does not 
apply if Coverage B -Personal and Advertising Injury Liability is excluded by another endorsement 
attached to this Coverage Part. 

17. PROPERTY DAMAGE - ELEVATORS 

A. Under COVERAGES, Coverage A - Bodily Injury and Property Damage Liability, the paragraph entitled 
Exclusions is amended such that the Damage to Your Product Exclusion and subparagraphs (3) , (4) and 
(6) of the Damage to Property Exclusion do not apply to property damage that results from the use of 
elevators. 

B. Solely for the purpose of the coverage provided by this PROPERTY DAMAGE - ELEVATORS Provision, the 
Other Insurance conditions is amended to add the following paragraph: 

This insurance is excess over any of the other insurance, whether primary, excess, contingent or on any 
other basis that is Property insurance covering property of others damaged from the use of elevators. 

18. SUPPLEMENTARY PAYMENTS 

The section entitled SUPPLEMENTARY PAYMENTS - COVERAGES AAND Bis amended as follows: 

A. Paragraph 1.b. is amended to delete the $250 limit shown for the cost of bail bonds and replace it with a 
$5,000. limit; and 

B. Paragraph 1.d. is amended to delete the limit of $250 shown for daily loss of earnings and replace it with a 
$1 ,000. limit. 

19. PROPERTY DAMAGE - PATTERNS MOLDS AND DIES 

Under COVERAGES, Coverage A - Bodily Injury and Property Damage Liability, the paragraph entitled 
Exclusions is amended to delete subparagraphs (3) and (4) of the Exclusion entitled Damage to Property, but 
only with respect to patterns, molds or dies that are in the care, custody or control of the Insured, and only if 
such patterns, molds or dies are not being used to perform operations at the time of loss. A limit of insurance of 
$25,000 per policy period applies to this PROPERTY DAMAGE - PATTERNS MOLDS AND DIES coverage, 
and this limit: 

A. is included within the General Aggregate Limit as described in LIMITS OF INSURANCE; and 

B. applies excess over any valid and collectible property insurance available to the Insured, including any 
deductible applicable to such insurance; the Other Insurance condition is changed accordingly. 

20. UNINTENTIONAL FAILURE TO DISCLOSE HAZARDS 

If the Named Insured unintentionally fails to disclose all existing hazards at the inception date of the Named 
lnsured's Coverage Part, the Insurer will not deny coverage under this Coverage Part because of such failure. 
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21. WAIVER OF SUBROGATION - BLANKET 

Under CONDITIONS, the condition entitled Transfer Of Rights Of Recovery Against Others To Us is amended 
to add the following: 

The Insurer waives any right of recovery the Insurer may have against any person or organization because of 
payments the Insurer makes for injury or damage arising out of: 

1. the Named lnsured's ongoing operations; or 

2. your work included in the products-completed operations hazard. 

However, this waiver applies only when the Named Insured has agreed in writing to waive such rights of 
recovery in a written contract or written agreement, and only if such contract or agreement: 

1. is in effect or becomes effective during the term of this Coverage Part; and 

2. was executed prior to the bodily injury, property damage or personal and advertising injury giving rise 
to the claim. 

All other terms and conditions of the Policy remain unchanged. 

This endorsement, which forms a part of and is for attachment to the Policy issued by the designated Insurers, takes 
effect on the effective date of said Policy at the hour stated in said Policy, unless another effective date is shown 
below, and expires concurrently with said Policy. 
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ADDITIONAL INSURED - PRIMARY AND NON-CONTRIBUTORY 

It is understood and agreed that this endorsement amends the BUSINESS AUTO COVERAGE FORM as follows: 

SCHEDULE 

Name of Additional Insured Persons Or Organizations 

The City of Costa Mesa and its elected and appointed boards, officers. officials , agents , employees, and volunteers 
77 Fair Drive 
Costa Mesa, CA 92626 

1. In conformance with paragraph A.1.c. of Who Is An Insured of Section II - LIABILITY COVERAGE, the person 
or organization scheduled above is an insured under this policy. 

2. The insurance afforded to the additional insured under this policy will apply on a primary and non-contributory 
basis if you have committed it to be so in a written contract or written agreement executed prior to the date of the 
"accident" for which the additional insured seeks coverage under this policy. 

All other terms and conditions of the Policy remain unchanged. 

This endorsement, which forms a part of and is for attachment to the Policy issued by the designated Insurers, takes 
effect on the effective date of said Policy at the hour stated in said Policy, unless another effective date is shown below, 
and expires concurrently with said Policy. 
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SUBJECT 

CITY OF COSTA MESA, CALIFORNIA 

COUNCIL POLICY 

POLICY 
NUMBER 

DRUG-FREE WORKPLACE 100-5 

BACKGROUND 

EFFECTIVE PAGE 
DATE 
8-8-89 1 of 3 

Under the Federal Drug-Free Workplace Act of 1988, passed as part of omnibus drug legislation enacted 
November 18, 1988, contractors and grantees of Federal funds must certify that they will provide drug-free 
workplaces. At the present time, the City of Costa Mesa, as a sub-grantee of Federal funds under a variety of 
programs, is required to abide by this Act. The City Council has expressed its support of the national effort to 
eradicate drug abuse through the creation of a Substance Abuse Committee, institution of a City-wide D.A.R.E. 
program in all local schools and other activities in support of a drug-free community. This policy is intended to 
extend that effort to contractors and grantees of the City of Costa Mesa in the elimination of dangerous drugs in 
the workplace. 

PURPOSE 

It is the purpose of this Policy to : 

1. Clearly state the City of Costa Mesa' s commitment to a drug-free society. 

2. Set forth guidelines to ensure that public, private, and nonprofit organizations receiving funds from the 
City of Costa Mesa share the commitment to a drug-free workplace. 

POLICY 

The City Manager, under direction by the City Council , shall take the necessary steps to see that the following 
provisions are included in all contracts and agreements entered into by the City of Costa Mesa involving the 
disbursement of funds. 

1. Contractor or Sub-grantee hereby certifies that it will provide a drug-free workplace by: 

940431.4-6 

A. Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensing, 
possession, or use of a controlled substance is prohibited in Contractor's and/or sub-grantee's 
workplace, specifically the job site or location included in this contract, and specifying the actions 
that will be taken against the employees for violation of such prohibition; 

B. Establishing a Drug-Free Awareness Program to inform employees about: 
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1. The dangers of drug abuse in the workplace; 

2. Contractor' s and/or sub-grantee' s policy of maintaining a drug-free workplace; 

3. Any available drug counseling, rehabilitation and employee assistance programs; and 

4. The penalties that may be imposed upon employees for drug abuse violations 
occurring in the workplace; 

C. Making it a requirement that each employee to be engaged in the performance of the contract be 
given a copy of the statement required by subparagraph A; 

D. Notifying the employee in the statement required by subparagraph 1 A that, as a condition of 
employment under the contract, the employee wi ll: 

1. Abide by the terms of the statement; and 
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2. Notify the employer of any criminal drug statute conviction for a violation occurring in the 
workplace no later than five (5) days after such conviction; 

E. Notifying the City of Costa Mesa within ten (I 0) days after receiving notice under subparagraph 1 
D 2 from an employee or otherwise receiving the actual notice of such conviction; 

F. Taking one of the following actions within thirty (30) days of receiving notice under subparagraph 
1 D 2 with respect to an employee who is so convicted: 

I. Taking appropriate personnel action against such an employee, up to and including termination; 
or 

2. Requiring such employee to participate satisfactorily in a drug abuse assistance or rehabilitation 
program approved for such purposes by a Federal, State, or local health agency, law 
enforcement, or other appropriate agency; 
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G. Making a good faith effort to maintain a drug-free workplace through implementation of 
subparagraphs 1 A through 1 F, inclusive. 

2. Contractor and/or sub-grantee shall be deemed to be in violation of this Policy if the City of Costa Mesa 
determines that: 

a. Contractor and/or sub-grantee has made a false certification under paragraph 1 above; 

b. Contractor and/or sub-grantee has violated the certification by failing to carry out the 
requirements of subparagraphs 1 A through 1 G above; 

c. Such number of employees of Contractor and/or sub-grantee have been convicted of violations 
of criminal drug statutes for violations occurring in the workplace as to indicate that the 
contractor and/or sub-grantee has failed to make a good faith effort to provide a drug-free 
workplace. 

3. Should any contractor and/or sub-grantee be deemed to be in violation of this Policy pursuant to the 
provisions of 2 A, B, and C, a suspension, termination or debarment proceeding subject to applicable 
Federal, State, and local laws shall be conducted. Upon issuance of any final decision under this section 
requiring debarment of a contractor and/or sub-grantee, the contractor and/or sub-grantee shall be 
ineligible for award of any contract, agreement or grant from the City of Costa Mesa for a period 
specified in the decision, not to exceed five (5) years. Upon issuance of any final decision 
recommending against debarment of the contractor and/or sub-grantee, the contractor and/or sub-grantee 
shall be eligible for compensation as provided by law. 
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