Attachment 1

AGREEMENT FOR SALES, USE AND TRANSACTIONS TAX AUDIT AND
INFORMATION SERVICES

This Agreement for Sales, Use, and Transactions Tax Andit and Information Services
(“Agreement”) is made and entered into as of the lay o: _,2018 (the “Effective
Date”) by and between the CITY OF COSTA mr>A, a municipal corporation (hereinafter called
“CITY”), and HINDERLITER, de LLAMAS AND ASSOCIATES, a California Corporation
(hereinafter called “CONTRACTOR?).

L. RECITALS

WHEREAS, sales, use and transactions tax (sometimes collectively referred to herein as “sales
and use tax”) revenues can be increased through a system of continuous monitoring, identification and
correction of allocation errors; and

WHE  AS, an effective program of sales and use tax management will improve identification
of economic opportunities; provide for more accurate sales and use tax forecasting; and assist in related
revenue collections; and

WHEREAS, CITY desires the combination of data entry, report preparation and data analysis
necessary to effectively manage its sales and use tax base; the recovery of revenues erroneously
allocated to other jurisdictions and allocation pools; and to maximize its financial and economic
planning; and

WHEREAS, CONTRACTOR represents that it has that degree of specialized expertise
contemplated within California Government Code section 37103, and holds all necessary licenses to
practice and perform the services herein contemplated; and

WHEREAS, CONTRACTOR represents that it has the programs, equipment and personnel
required to deliver the sales and use tax related services herein contemplated; and

WHEREAS, CITY and CONTRACTOR desire to contract for the specific services set forth
herein, and desire to set forth their rights, duties, and liabilities in connection with the services to be
performed; and

WHEREAS, no official or employee of City has a financial interest, within the provisions of
sections 1090-1092 of the California Government Code, in the subject matter of this 2 ~eement.

NOW, THEREFORE, CITY and CONT™ ".CTOR, for the consideration hereinafter described,
mutually agree as follows:

IL SERVICES
The CONTRACTOR shall perform the following services (collectively, the “Services”™):

A. SALES TAX AND ECONOMIC ANALYSIS SERVICES



CONTRACTOR shall establish a special database that identifies the name,
address and quarterly allocations of all sales tax producers within the ~ TY for
the most current and all quarters back to fiscal year 1988-1989 o1 r , if the
CITY has prior historical sales tax data available on computer readable magnetic
media. This database will be utilized to generate special reports to the CITY on:
major sales tax producers by rank and category, sales tax activity by categor
or business districts, identification of reporting aberrations, and per capita and
outlet comparisons with regional and statewide sales.

CONTRACTOR shall provide updated reports following each calendar quarter
identifying changes in sales by individual businesses, business groups and
categories and by geographic area. These reports may include, without
limitation, quarterly aberrations due to State audits, fund transfers, and
receivables along with late or double payments, and quarterly reconciliation
worksheets to assist with budget forecasting. CONTRACTOR shall meet
quarterly with CITY.

CONTRACTOR shall additionally provide following each calendar quarter a
summary analysis for the CITY to share with Council Members, Chambers of
Commerce, other economic development interest groups and the public that
analyze CITY’s sales tax trends by major groups, and geographic areas without
disclosing confidential information.

CONTRACTOR shall make available to CITY stafft CONTRACTOR’s web-
based sales tax computer software program containing sellers permit and
quarterly allocation information for all in-CITY business outlets registered with
the California Department of Tax and Fee Administration and updated quarterly.
This software shall allow CITY staff to search businesses by street address,
account number, business name, business type and keyword, arrange data by
geographic area, and print out a variety of reports.

B. ALLOCATION AUDIT AND RECOVERY SERVICES

1.

CONTRACTOR shall conduct initial and on-going sales, use and transactions
tax audits to identify and correct distribution and allocation errors, and to
proactively affect favorable registration, reporting or formula changes thereby
generating previously unrealized sales, use and transactions tax income for the
CITY and/or recovering misallocated tax from previously properly registered
taxpayers. Common errors that will be monitored and corrected include, but are
not limited to: transposition errors resulting in misallocations; erroneous
consolidation of multiple outlets; formula errors, misreporting of “point of sale”
to the wrong location; delays in reporting new outlets; misallocating use tax
payments to the allocation pools or wrong jurisdiction; and erroneous fund
transfers and adjustments.

CONTRACTOR shall initiate contacts with State agencies and sales
management and accounting officials in companies that have businesses where
a probability of error exists to verify whether current tax receipts accurately
reflect the local sales activity. Such contacts will be conducted in a professional
and courteous manner.



3. COM..lACTOR shall (i) prepare and submit to the California [ artment of
Tax and Fee Administration information for the purpose of correcting allocation
errors that are identified, and (ii) follow-up with individual businesses and the
State Department of Tax and Fee Administration to promote recovery by the
CITY of back or prospective quarterly payments that may be owing.

4. If during the course of its audit, CONTRACTOR finds businesses located in the
CITY that are properly reporting sales and use tax but have the potential for
modifying their operation to provide an even greater share to the CITY,
CONTRACTOR may so advise CITY and work with those businesses and the
CITY to encourage such changes.

C. CONSULTING AND OTHER OPTIONAL SERVICES

City may request that CONTRACTOR, from time to time, in the course of duties of this
contract consult with CITY staff regarding, without limitation (i) technical questions
and other issues related to sales, use and transactions tax; (ii) utilization of reports to
enhance business license collection efforts; and (iii) sales tax projections for proposed
annexations, economic development projects and budget planning. In addition to the
foregoing optional consulting services, CONTRACTOR may, from time to time, in the
course of duties of this contract, upon request from CITY, perform other optional
services, including without limitation, negotiating/reviewing tax sharing agreements,
establishing purchasing corporations, and meeting with taxpayers to encourage self-
assessment of use tax. CITY shall pay CONTRACTOR for such consulting and other
optional services at the rates set forth in Section III-C.

II1. COMPENSATION

A.

CONTRACTOR shall provide the sales tax and economic analysis services described
in Section II-A above for a fee of Eight Hundred Fifty Dollars ($850.00) per month,
commencing with the month of the Effective Date (hereafter referred to as “Monthly
Fee”). The Monthly Fee shall be invoiced quarterly in arrears, and shall be paid by
CITY no later than thirty (30) days after the invoice date. The Monthly Fee shall
increase annually following the month of the Effective Date by the percentage increase
in the “CPI” for the preceding twelve month period. In no event shall the Monthly Fee
be reduced by this calculation. For purposes of this Agreement, the “CPI” shall mean
the Consumer Price Index - All Urban Consumers for the surrounding statistical
metropolitan area nearest CITY, All Items (1982-84 = 100), as published by the U.S.
Department of Labor, Bureau of Labor Statistics, or, if such index should cease to be
published, any reasonably comparable index selected by CONTRACTOR.

1. CONTRACTOR shall be further paid fifteen percent (15%) of all new and
recovered sales, use and transactions tax revenue received by the CITY as a
result, in whole or in part, of the allocation audit and recovery services described
in Section II-B above (hereafter referred to as “Audit Fee”), including without
limitation, any reimbursement or other payment from any State fund and any
point of sale misallocations.



2. The Audit Fee shall | paid even if CITY assists, works in parallel with, and/or
incurs attorneys’ fees or other costs or expenses in« nection with any of the
relevant Services. Among other things, the Audit Fee applies to State fund
transfers received for back quarter reallocations and monies received in e first
eight (8) consecutive reporting quarters following completion of the allocation
audit by CONTRACTOR and confirmation of corrections by the California
Department of Tax and Fee Administration. CITY shall pay Audit Fees upon
CONTRACTOR’s submittal of evidence of CONTRACTOR’s work in support
of recovery of subject revenue, including, without limitation, copies of Claimed
Incorrect Distribution of Local Tax-Short Form (BOE 549-S) petition forms or
any other correspondence between CONTRACTOR and the California
Department of Tax and Fee Administration or the taxpayer.

3. For any increase in the tax reported by businesses already properly making tax
payments to CITY, it shall be CONTRACTOR’s responsibility to support in its
invoices the audit fee attributable, in whole or in part, to CONTRACTOR’s
Services.

4. CONTRACTOR shall provide CITY with an itemized quarterly invoice
showing all formula calculations and amounts due for the Audit Fee (including,
without limitation, a detailed listing of any corrected misallocations), which
shall be paid by CITY no later than thirty (30) days followii the invoice date.

CONTRACTOR shall invoice CITY for any consulting and other optional services
rendered to CITY in accordance with Section I1-C above based on the following hourly
rates on a monthly or a quarterly basis, at CONTRACTOR’s option. All such invoices
shall be payable by CITY no later than thirty (30) days following the invoice date. CITY
shall not be invoiced for any consulting services totaling less than an hour in any month.
The hourly rates in effect as of the Effective Date are as follows:

Principal $295 per hour
Programmer $250 per hour
Senior Analyst $195 per hour
Analyst $100 per hour

CONTRACTOR may change such hourly rates from time to time upon not less than
thirty (30) days’ prior written notice to CITY.

Any invoices not paid in accordance with the thirty (30) day payment terms, shall accrue
monthly interest at a rate equivalent to ten percent (10%) per annum until paid.

CONTRACTOR unilaterally retains the right to divide any recovery bills in excess of
$25,000 over a one (1) year period in four (4) quarterly billings.



Iv.

- NFIT "VTIALITY; OW? " RSHIP/USE OF INFORMATION

A.

Section 7056 of the State of California Revenue and Taxation Code specifically ni
the disclosure of confidential taxpayer information contained in the records of the
—ulifornia _cpartment of Tax and Fee Administration. Section 7056 specifies the
conditions under which a city may authorize persons other than city officers and
employees to examine State sales and use tax records.

In accordance with Section 7056(b) of the Revenue and Taxation Code:

I. CITY authorizes CONTRACTOR to examine sales and use and transactions and
use tax records of the California Department of Tax and Fee Administration
provided to CITY pursuant to contract under the Bradley-Burns Uniform Sales
and Use Tax Law (California Revenue and Taxation Code sections 7200 ef seq.).

2. CONTRACTOR shall disclose information contained in, or derived from, those
sales or transactions and use tax records only to an officer or employee of the
CITY who is authorized by resolution to examine the information.

3. CONTRACTOR shall not perform consulting services for a retailer, as defined
in California Revenue & Taxation Code section 6015, during the term of this
Agreement.

4, CONTRACTOR shall not retain the information contained in, or derived from,
those sales or transactions and use tax records after this Agreement has expired.

5. Contractor shall only use information obtained by examination of California
Department of Tax and Fee Administration records for purposes related to
collection of local sales or transactions and use taxes, or for other governmental
functions of the CITY as set forth by the resolution adopted pursuant to Section
7056(b) of the Revenue and Taxation Code.

- Use. CONTRACTOR hereby provides authorization to CITY to access
CONTRACTOR'’s Sales Tax website if CITY chooses to subscribe to the software and
reports option. The website shall only be used by authorized CITY staff. No access
will be granted to any third party without explicit written authorization by
CONTRACTOR. CITY shall not sublet, duplicate, modify, decompile, reverse
e1 ‘neer, disassemble, or attempt to derive the source code of said software. The
sottware use granted hereunder shall not imply ownership by CITY of said software, or
any right of CITY to sell said software or t use of san _or any right to use said
software for the benefit of others. This software use authorization is not transferable.
Upon termination or expiration of this Agreement, the software use authorization shall
expire, and all CITY staff website logins will be deactivated.

Proprietary Information. As used herein, the term “proprietary information” means all
information or material that has or could have commercial value or other utility in
CONTRACTOR’s business, including without limitation: CONTRACTOR’s (i)



computer or data processing programs; (ii) data processing applications, routines,
subroutines, techniques or systems; desktop or web-based software; (iii) busii s
pro s; (iv) marketing plans, analysis and strategies; and (v) ma ials and techniques
used. Except as otherwise required by law, CITY shall hold in confidence and shall not
use (except as expressly authorized by this Agreement) or disclose to any other party
any proprietary information provided, learned of or obtained by CITY in connection
with this Agreement. The obligations imposed by this Section IV-D shall survive any
expiration or termination of this Agreement or otherwise. The terms of this Section
shall not apply to any information that is public information.



VIL

VIII.

IX.

CITY MATERIALS AND SUL. <...

CITY shall adopt a resolution in a form acceptable to the State Department of Tax and Fee
Administration and in compliance with Section 7056 of the Revenue and Taxation Code,
authorizing CONTRACTOR to examine the confidential sales tax records of CITY and
certifying that this Agreement meets the requirements of Section 7056. CITY further agrees to
provide any information or assistance that may readily be available, such as business license
records within the CITY, and to providle CONTRACTOR with proper identification for
contacting businesses. CITY further agrees to continue CONTRACTOR’s authorization to
examine the confidential sales tax records of the CITY by maintaining CONTRACTOR’s name
on the CITY resolution or by providing copies of future allocation reports on computer readable
magnetic media until such time as all audit adjustments have been completed by the State
Department of Tax and Fee Administration and any audit fee owing to CONTRACTOR has
been paid.

COMPLIANCE WITH ALL LAWS

CONTRACTOR shall perform the Services set forth herein in compliance with all applicable
state, federal and local laws. CONTRACTOR shall indemnify and hold harmless CITY from
and against all claims, demands, payments, suits, actions, proceedings, and judgments of every
nature and description, including attorneys’ fees and costs, presented, brought, or recovered
against CITY for, or on account of any liability which may be incurred by reason of
CONTRACTOR’s failure to comply with any applicable laws in the performance of this
Agreement.

DRUG-FREE WORKPLACE POLICY

CONTRACTOR shall provide a drug-free workplace by complying with all provisions set forth
in CITY’s Council Policy 100-5, attached hereto as Exhibit “B” and incorporated herein by
reference. CONTRACTOR s failure to conform to the requirements set forth in Council Policy
100-5 shall constitute a material breach of this Agreement and shall be cause for immediate
termination of this Agreement by CITY.

LICENSE, PERMITS, FEES AND ASSESSMENTS

CONTRACTOR shall obtain such licenses, permits and approvals (collectively the “Permits™)
as mav be required by law for the performance of the Services. CITY shall assist
CON:nACTOR in obtaining such Permits, and CITY shall absorb all fees, assessments and
taxes which are necessary for any Permits required to be issued by CITY.

TERMINATION

This Agreement may be terminated for convenience by either party by giving thirty (30) days
written notice to the other of such termination and specifying the effective date thereof. Upon
the presentation of such notice, CONTRACTOR may continue to perform Services through the
date of termination. Following termination of this Agreement, CITY shall continue to timely
pay CONTRACTOR’s invoices for Services performed and not paid for prior to termination.
Anything to the contrary herein notwithstanding (and without limitation on the foregoing
sentence), CITY shall continue to pay to CONTRACTOR the Audit Fee for tax payments
received by CITY after termination of this Agreement from (i) State fund transfers for back



XI.

XII.

quarter reallocations and the first = it (8) consecutive calendar quarters following completion
of the allocation audit by COM...A<.JR and confirmation of corrections by the State
Department of Tax and Fee Administration; and (ii) businesses identified by CONTRACTOR
pursuant to Section [II-B-3 above, to the extent such businesses commence or continue to make
increased tax payments during the first twenty-four (24) months following termination of this
Agreement.

INDEPENDENT CONTRACTOR

CONTRACTOR shall perform the services hereunder as an independent contractor and shall
furnish such services in its own manner and method, and under no circumstances or conditions
shall any agent, servant, or employee of CONTRACTOR be considered as an employee of
CITY.

CONTRACTOR shall indemnify and hold CITY harmless from any and all taxes, assessments,
penalties, and interest asserted against CITY by reason of the independent contractor
relationship created by this Agreement. CONTRACTOR further agrees to indemnify and hold
CITY harmless from any failure of CONTRACTOR to comply with the applicable workers’
compensation laws. CITY shall have the right to offset against the amount of any fees due to
CONTRACTOR under this Agreement any amount due to CITY from CONTRACTOR as a
result of CONTRACTOR’s failure to promptly pay to CITY any reimbursement or
indemnification arising under this paragraph.

NON-ASSIGNMENT

This Agreement is not assignable either in whole or in part by CONTRACTOR without the
written consent of CITY.

INSURANCE

A. Miwimy 7 ** " its of Insura~~~ CONTRACTOR shall obtain, maintain, and
keep in tull torce and effect during the life of this Agreement all of the following
minimum scope of insurance coverages with an insurance company admitted to do
business in California, rated “A,” Class X, or better in the most recent Best’s Key
Insurance Rating Guide, and approved by CITY:

1. Commercial general liability, including premises-operations,
products/completed operations, broad form property damage, blanket
contractual liability, independent contractors, personal injury or bodily injury
with a policy limit of not less than One Million Dollars ($1,000,000.00),
combined single limits, per occurrence. If such insurance contains a general
aggregate limit, it shall apply separately to this Agreement or shall be twice the
required occurrence limit.

2. Business automobile liability for owned vehicles, hired, and non-owned
vehicles, with a policy limit of not less than One Million Dollars
($1,000,000.00), combined single limits, per occurrence for bodily injury and
property damage.



Workers” compensation insurance as required by the State of California.
COM. ...AC . _x agrees to waive, and to obtain endorsements from its workers’
compensation insurer waiving subrogation rights under its workers’
compensation insurance policy against the CITY, its officers, agents, employees,
and volunteers arising from work performed by CONTRACTOR for the CITY
and to require each of its subcontractors, if any, to do likewise under their
workers’ compensation insurance policies.

Professional errors and omissions (“E&O”) liability insurance with policy limits
of not less than One Million Dollars ($1,000,000.00), combined single limits,
peroct ence and aggregate. If the policy is written as a “claims made” policy,
the retro date shall be prior to the start of the contract work. CONTRACTOR
shall obtain and maintain said E&O liability insurance during the life of this
Agreement and for three (3) years after completion of the work hereunder.

Ted-e--=-~ts.  The commercial general liability insurance policy and business
automobile liability policy shall contain or be endorsed to contain the following
provisions:

l.

Additional insureds: “The City of Costa Mesa and its elected and appointed
boards, officers, officials, agents, employees, and volunteers are additional
insureds with respect to: liability arising out of activities performed by or on
behalf of the Contractor pursuant to its contract with the City; products and
completed operations of the Contractor; premises owned, occupied or used by
the Contractor; automobiles owned, leased, hired, or borrowed by the
Contractor.”

Notice: “Said policy shall not terminate, be suspended, or voided, nor shall it
be cancelled, nor the coverage or limits reduced, until thirty (30) days after
written notice is given to City.”

Other insurance: “The Contractor’s insurance coverage shall be primary
insurance as respects the City of Costa Mesa, its officers, officials, agents,
employees, and volunteers. Any other insurance maintained by the City of Costa
Mesa shall be excess and not contributing with the insurance provided by this
policy.”

Any failure to comply with the reporting provisions of the policies shall not
affect coverage provided to the City of Costa Mesa, its officers, officials, agents,
employees, and volunteers.

The CONTRACTOR’s insurance shall apply separately to each insured against
whom claim is made or suit is brought, except with respect to the limits of the
insurer’s liability.

Dr*--~*"hle or Self Insured P~*~-*ion. If any of such policies provide for a deductible
or selt-insured retention to provide such coverage, the amount of such deductible or
self-insured retention shall be approved in advance by CITY. No policy of insurance
issued as to which the CITY is an additional insured shall contain a provision which




XIII.

XIV.

XV.

requires that no insured except the named insured can satisfy any such deductible or
self-insured retention.

D. Certificates of Insurance. CONTRACTOR shall provide to CITY certificates of
insurance showing the insurance coverages and required endorsements describs ove,
in a form and content approved by CITY, prior to performing any services under this
Agreement. The certificates of insurance shall be attached hereto as Exhibit “A” and
incorporated herein by this reference.

E. T 77 77 Nothing in this Section shall be construed as limiting in any way, the
indemnification provision contained in this Agreement, or the extent to which
CONTRACTOR may be held responsible for payments of damages to persons or

property.
INDEMNIFICATION

CONTRACTOR hereby agrees to, and shall hold CITY, its elective and appointive officials,
boards, officers, agents and employees harmless from any liability for damage or claims for
damage for personal injury, including death, as well as from claims for breach of confidentiality
or property damage which may arise from the acts, errors, or omissions of CONTRACTOR, its
employees, and/or agents in the performance of this Agreement. CONTRACTOR agrees to and
shall defend CITY and its elective and appointive officials, boards, officers, agents and
employees from any suits or actions at law or in equity for damages caused, or alleged to have
been caused, by reason of any of the aforesaid acts, errors or omissions.

Notwithstanding the foregoing, CONTRACTOR shall not be liable for the defense or
indemnification of the CITY for claims, actions, complaints or suits arising out of the sole active
negligence or willful misconduct of the CITY.

IRREPARABLE HARM

CONTRACTOR and CITY each understands and agrees that any breach of this Agreement by
either of them may cause the other party hereto irreparable harm, the amount of which may be
difficult to ascertain, and therefore agrees that such other party shall have the right to apply to
a court of competent jurisdiction for specific performance and/or an order restraining and
enjoining any further breach and for such other relief as such other party shall deem appropriate.
Such right is to be in addition to the remedies otherwise available to such other party at law or
in equity. The parties hereto expressly waive the defense that a remedy in damages will be
adequate and any requirement in an action for specific performance or injunction hereunder for
the posting of a bond.

GOVERNING ™ AW

This Agreement shall be governed by and construed in accordance with the laws of the State of
California (without regard to its choice of law provisions). If any legal action is necessary to
enforce or interpret this Agreement, the parties agree that such action shall be brought in the
Superior Court for the State of California, County of Orange, or the U.S. District Court for the
Central District of California, Southern Division. The parties hereby submit to the exclusive
jurisdiction of such courts and waive any other venue to which either party might be entitled by
domicile or otherwise.
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IR - LR

If any party hereto brings an action or proceeding under this Agreement or to declare rights
hereunder, the Prevailing Party in any such proceeding, action, or appeal thereon shall be
entitled to recover all reasonable fees, costs and expenses, including reasonable attorneys’ fees.
Such fees, costs and expenses may be awarded in the same suit or recovered in a separate suit,
whether or not such action or proceeding is pursued to decision or judgment. The attorneys’
fees award shall not be computed in accordance with any court fee schedule, but shall be such
as to fully reimburse all attorneys’ fees reasonably incurred. “Prevailing Party” shall mean and
include, without limitation, a party who substantially obtains or defeats the relief sought, as the
case may be, whether by compromise, settlement, judgment, or the abandonment by the other
party of its claim or defense.

SEVERABILITY; NO WAIVER

A. Severability. The invalidity or unenforceability of any provision of this Agreement shall
not affect the validity or enforceability of the other provisions of this Agreement, which
shall remain in full force and effect. If any of the provisions of this Agreement is deemed
by a court of competent jurisdiction to be unenforceable in any circumstance, such
determination shall not affect the validity or enforceability of the remaining terms and
provisions hereof or of the offending provision in any other circumstance.
Notwithstanding the foregoing, if the value of this Agreement, based upon the
substantial benefit of the bargain for any party, is materially impaired, which
determination made by the presiding court or arbitrator of competent jurisdiction shall
be binding, then the parties agrees to substitute such provision(s) through good faith
negotiations.

B. No Waiver. No failure or delay by either party in exercising any right, power or
privilege hereunder shall operate as a waiver thereof, nor shall any single or partial
exercise thereof preclude any other or further exercise thereof or the exercise of any
right, power or privilege hereunder.

NOTICES

All notices sent by a party under this Agreement shall be in writing and may be provided by
personal delivery, overnight courier service, or mail and shall be addressed as set forth below.
Such notices shall be deemed properly served or delivered: (a) at the time of delivery if such
communication is sent by personal delivery; (b) at the time of signature if sent by overnight
courier; and (c) 48 hours after deposit in the U.S. mail as reflected bv the official U.S. postmark
if such communication is sent through regular United States mail. ..ther party may, by written
notice, designate to the other party another address at which notices shall be delivered.

Notices to CONTRACTOR shall be sent to:
Hinderliter, de Llamas and Associates

120 S State College Blvd., Suite 200

Brea, CA 92821

Attn: Andrew Nickerson



XIX.

Notices CITY shall be sent to:

City of Costa Mesa

77 Fair Drive

Costa Mesa, CA 92626

Attn: Assistant Finance ...rector

ENTIRE AGREEMENT; . IC.

This Agreement expresses the full and complete understanding of the parties with respect to the
subject matter hereof and supersedes all prior or contemporaneous proposals, agreements,
representations and understandings, whether written or oral, with respect to the subject matter.
This Agreement may not be amended or modified except in writing signed by each of the parties
hereto. This Agreement shall be construed as to its fair meaning and not strictly for or against
either party. The headings hereof are descriptive only and not to be construed in interpreting
the provisions hereof.

COUNTERPARTS; AUTHORITY TO SIGN

This Agreement may be executed in any number of counterparts, each of which will constitute
an original and all of which, when taken together, will constitute one agreement. Any signature
pages of this Agreement transmitted by facsimile or sent by email in portable document format
(PDF) will have the same legal effect as an original executed signature page. Each of the
persons signing on behalf of a party hereto represents that he or she has the right and power to
execute this Agreement on such party’s behalf.

[Signatures appear on following page.]



IN WITNESS WHL. ___ 7, the parties hereto have caused this Agreement to be executed on
the date first above written by their respective officers duly authorized on their behalf.

CITY:
CITY OF COSTA MESA

v
homas Hatch

City Manager

ATTEST:

City Clerk

Thomas Duayte
City Attorney

CONTRACTOR:

HINDERLITER, DE LLAMAS & ASSOCIATES
A California Corporation

By
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CNA

1. ADDITIONAL INSUREDS

a. WHO IS AN INSURED is amended to include as an Insured any person or organization described in
paragrap A. through K. below whom a Named Insured is required to add as an additional insured on this
Coverage Part under a written contract or written agreement, provided such contract or agreement:

1rechnolo iter ° 1 Endorsement

(1) is currently in effect or becomes effective during the term of this Coverage Part; and
(2) was executed prior to:

(a) the bodily injury or property damage; or

(b) the offense that caused the personal and advertising injury,

for which such additional insured seeks coverage.

b. However, subject always to the terms and conditions of this policy, including the limits of insurance, the
Insurer will not provide such additional insured with:

(1) a higher limit of insurance than required by such contract or agreement; or

(2) coverage broader than required by such contract or agreement, and in no event broader than that
described by the applicat  paragraph A. through K. below.

Any coverage granted by this endorsement shall apply only to the extent permissible by law.
A. Controlling Interest

Any person or organization with a controlling interest in a Named Insured, but only with respect to such
person or organization's liability for bodily injury, property damage or personal and advertising injury
arising out of:

1. such person or organizatior financial control of a Named Insured; or

2. premises such person or organization owns, maintains or controls while a Named Insured leases or
occupies such premises;

provided that the coverage granted by this paragraph does not apply to structural alterations, new
construction or demolition operations performed by, on behalf of, or for such additional insured.

B. Co-owner of Insured Premises

A co-owner of a premises co-owned by a Named Insured and covered under this insurance but only with
respect to such co-owner’s liability for bodily injury, property damage or| sonal and advertising injury
as co-owner of such premises.

C. Grantor of Franchise

Any person or organization that has granted a franchise to a Named Insured, but only with respect to such
person or organization’s liability for bodily injury, property damage or personal and advertising injury as
grantor of a franchise to the Named Insured.

D. Lessor of Equipment

Any person or organization from whom a Named Insured leases equipment, but only with respect to liability
for bodily injury, property damage or personal and advertising injury caused, in whole or in part, by the
Named Insu I's mair an  operation or use of such equipment, provided that the occurrence ving
rise to such bodily injury, property damage or the offense giving rise to such personal and adverusing
injury takes piace prior to the termination of such lease.

E. Lessor of Land

Any person or organization from whom a Named Insured leases land but only with respect to liability for
bodily injury, property damage or personal and advertising injury arising out of the ownership,
CNA74872XX (1-15) Policy No: 6056953483
Page 2 of 14 Endorsement No: 1
Effective:  11/15/17 - 5/26/19

Insured Name: Hinderliter, de Llamas & Associates | HDL Software, LLC

Copyright CNA All Rights Reserved. Includes copyrighted material of insurance Services Office, Inc., with its permission.
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JLiC Y EFFEC11VE | PAC
NUMBER | DATE
FREE WORKPLACE 100-5 8§ 89 20f3

1. The dangers of drug abuse in the workplace;
2. Contractor’s and/or sub-grantee’s policy of maintaining a drug-free workplace;
3. Any available drug counseling, rehabilitation and employee assistance programs; and

4. The penalties that may be imposed upon employees for drug abuse violations
occurri:  in the workplace;

Making it a requirement that each employee to be engaged in the performance of the contract be
given a copy of the statement required by subparagraph A;

Notifying the employee in the statement required by subparagraph 1 A that, as a condition of
employment under the contract, the employee will:

1. Abide by the terms of the statement; and

2. Notify the employer of any criminal drug statute conviction for a violation occurring in the
workplace no later than five (5) days after such conviction;

Notifying the City of Costa Mesa within ten (10) days after receiving notice under subparagraph 1
D 2 from an employee or otherwise receiving the actual notice of such conviction;

Taking one of the following actions within thirty (30) days of receiving notice under subparagraph
1 D 2 with respect to an employee who is so convicted:

1. Taking appropriate personnel action against such an employee, up to and including termination;
or

2. Requiring such employee to participate satisfactorily in a drug abuse assistance or rehabilitation
program approved for such purposes by a Federal, State, or local health agency, law
enforcement, or other appropriate agency;
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G. Making a good faith effort to maintain a drug-free workplace through implementation of
subparagraphs 1 A through 1 F, inclusive.

2. Contractor and/or sub-grantee shall be deemed to be in violation of this Policy if the City of Costa Mesa
determines that:

a. Contractor and/or sub-grantee has made a false certification under paragraph 1 above;

b. Contractor and/or sub-grantee has violated the certification by failing to carry out the
requirements of subparagraphs 1 A through 1 G above;

¢. Such number of employees of Contractor and/or sub-grantee have been convicted of violations
of criminal drug statutes for violations occurring in the workplace as to indicate that the
contractor and/or sub-grantee has failed to make a good faith effort to provide a drug-free
workplace.

3. Should any contractor and/or sub-grantee be deemed to be in violation of this Policy pursuant to the
provisions of 2 A, B, and C, a suspension, termination or debarment proceeding subject to applicable
Federal, State, and local laws shall be conducted. Upon issuance of any final decision under this section
requiring debarment of a contractor and/or sub-grantee, the contractor and/or sub-grantee shall be
ineligible for award of any contract, agreement or grant from the City of Costa Mesa for a period
specified in the decision, not to exceed five (5) years. Upon issuance of any final decision
recommending against debarment of the contractor and/or sub-grantee, the contractor and/or sub-grantee
shall be eligible for compensation as provided by law.
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