CITY OF COSTA MESA
PROFESSIONAL SERVICES AGREEMENT
' WITH
NYHART

THIS AGREEMENT is made and entered into this 1st day of April, 2013
(*Effective Date”), by and between the CITY OF COSTA MESA, a municipal corporation (“City™),
and the HOWARD E. NYHART COMPANY, INC., dba NYHART, an Indiana corporation
(*Consultant™).
WITNESSETH:

A WHEREAS, City proposes to utilize the services of Consultant as an independent
contractor to perform an actuarial review of the retiree medical and life insurance benefits, as
well as the one percent Supplemental Retirement Plan for police officers, as more fully
described herein; and

B. WHEREAS, Consultant represents that it has that degree of specialized
expertise contemplated within California Government Code, Section 37103, and holds all
necessary licenses to practice and perform the services herein contemplated; and

C. WHEREAS, City and Consultant desire to contract for the specific services
described in Exhibit “A” (the “Project’) and desire to set forth their rights, duties and liabilities in
connection with the services to be performed; and

D. WHEREAS, no official or employee of City has a financial interest, within the
provisions of Sections 1090-1092 of the California Government Code, in the subject matter of
this Agreement.

NOW, THEREFORE, for and in consideration of the mutual covenants and conditions
contained herein, the parties hereby agree as follows:

1.0. SERVICES PROVIDED BY CONSULTANT

1.1.  Scope of Services. Consultant shall provide the professional services described
in the Scope of Services attached hereto as Exhibit “A” and incorporated herein by this
reference.

1.2. Professional Practices. All professional services to be provided by Consultant
pursuant to this Agreement shall be provided by personnel experienced in their respective fields
and in a manner consistent with the standards of care, diligence and skill ordinarily exercised by
professional consultants in similar fields and circumstances in accordance with sound
professional practices. it is understood that in the exercise of every aspect of its role, within the
scope of work, consuliant will be representing the City of Costa Mesa, and all of its actions,
communications, or other work, during its employment, under this contract is under the direction
of the department. Consultant also warrants that it is familiar with all laws that may affect its
performance of this Agreement and shall advise City of any changes in any laws that may affect
Consultant's performance of this Agreement.

1.3. Performance to Satisfaction of City. Consultant agrees to perform all the work to
the complete satisfaction of the City and within the hereinafter specified. Evaluations of the
work will be done by the Finance Director or his/her designee. If the quality of work is not
satisfactory, City in its discretion has the right to:




(a) Meet with Consultant to review the quality of the work and resolve the
matters of concern;

{b) Require Consultant to repeat the work at no additional fee until it is
satisfactory; and/or

(c) Terminate the Agreement as hereinafter set forth.

1.4, Warranty. Consultant warrants that it shall perform the services required by this
Agreement in compliance with all applicable Federal and California employment laws including,
but not limited to, those laws related to minimum hours and wages; occupational health and
safety; fair employment and employment practices; workers’ compensation insurance and
safety in employment; and all other Federal, State and local laws and ordinances applicable to
the services required under this Agreement. Consultant shall indemnify and hold harmless City
from and against all claims, demands, payments, suits, actions, proceedings, and judgments of
every nature and description including attorneys' fees and costs, presented, brought, or
recovered against City for, or on account of any liability under any of the above-mentioned laws,
which may be incurred by reason of Consultant's performance under this Agreement.

1.5.  Non-discrimination. [n performing this Agreement, Consultant shall not engage
in, nor permit its agents to engage in, discrimination in employment of persons because of their
race, religion, color, national origin, ancestry, age, physical handicap, medical condition, marital
status, sexual gender or sexual orientation, except as permitted pursuant to Section 12940 of
the Government Code.

1.6.  Non-Exclusive Agreement. Consultant acknowledges that City may enter into
agreements with other consultants for services similar to the services that are subject to this
Agreement or may have its own employees perform services similar to those services
contemplated by this Agreement,

_ t.7.  Delegation and Assignment. This is a personal service contract, and the duties
set forth herein shall not be delegated or assigned to any person or entity without the prior
written consent of City. Consultant may engage a subcontractor(s) as permitted by law and
may employ other personnel to perform services contemplated by this Agreement at
Consultant’s sole cost and expense.

1.8 Confidentiality. Employees of Consultant in the course of their duties may have
access to financial, accounting, statistical, and personnel data of private individuals and
employees of City. Consultant covenants that all data, documents, discussion, or other
information developed or received by Consultant or provided for performance of this Agreement
are deemed confidential and shall not be disclosed by Consultant without written authorization
by City. City shall grant such authorization if disclosure is required by law. All City data shall be
returned to City upon the termination of this Agreement. Consultant's covenant under this
Section shall survive the termination of this Agreement.

2.0. COMPENSATION AND BILLING

2.1. Compensation. Consultant shall be paid in accordance with the fee schedule set
forth in Exhibit A. Consultant’s total compensation shall not exceed Twelve Thousand Dollars ($
$12,000.00).

2.2, Additional Services. Consultant shall not receive compensation for any services
provided outside the scope of services specified in the Consuitant’s Proposal unless the City or
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the Project Manager for this Project, prior to Consultant performing the additional services,
approves such additional services in writing. It is specifically understood that oral requests
and/or approvals of such additional services or additional compensation shall be barred and are
unenforceable.

2.3.  Method of Billing. Consultant may submit invoices to City supervisor for approval
on a progress basis, but no more often than two times a month. Said invoice shall be based on
the total of all Consultant's services which have been completed to City's sole satisfaction. City
shall pay Consultant’s invoice within forty-five (45} days from the date City receives said invoice.
Each invoice shall describe in detail, the services performed, the date of performance, and the
associated time for completion. Any additional services approved and performed pursuant to
this Agreement shall be designated as “Additional Services” and shall identify the number of the
authorized change order, where applicable, on all invoices.

24. Records and Audits. Records of Consultant’s services relating to this Agreement
shall be maintained in accordance with generally recognized accounting principles and shall be
made available to City or its Project Manager for inspection and/or audit at mutually convenient
times for a period of three (3) years from the Effective Date.

3.0. TIME OF PERFORMANCE

3.1, Commencement and Completion of Work. The professional services to be
performed pursuant to this Agreement shall commence within five (5) days from the Effective
Date of this Agreement. Failure to commence work in a timely manner and/or diligently pursue
work to completion may be grounds for termination of this Agreement.

3.2.  [Excusable Delays. Neither party shall be responsible for delays or lack of
performance resulting from acts beyond the reasonable control of the party or parties. Such
acts shall include, but not be limited to, acts of God, fire, strikes, material shortages, compliance
with laws or regulations, riots, acts of war, or any other conditions beyond the reasonable
control of a party.

4.0, TERM AND TERMINATION

4.1.  Term. This Agreement shall commence on the Effective Date and continue for a
period of one year, ending on March 31, 2014, unless previously terminated as provided herein
or as otherwise agreed to in writing by the parties.

4.2, Notice of Termination. The City reserves and has the right and privilege of
canceling, suspending or abandoning the execution of all or any part of the work contemplated
by this Agreement, with or without cause, at any time, by providing written notice to Consultant.
The termination of this Agreement shall be deemed effective upon receipt of the notice of
termination. In the event of such termination, Consultant shall immediately stop rendering
services under this Agreement unless directed otherwise by the City.

4.3. Compensation. In the event of termination, City shaill pay Consultant for
reasonable costs incurred and professional services satisfactorily performed up to and including
the date of City's written notice of termination. Compensation for work in progress shall be
prorated based on the percentage of work completed as of the effective date of termination in
accordance with the fees set forth herein. In ascertaining the professional services actually
rendered hereunder up to the effective date of termination of this Agreement, consideration shall
be given to both completed work and work in progress, to complete and incomplete drawings,
and to other documents pertaining to the services contemplated herein whether delivered to the
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City or in the possession of the Consultant.

4.4, Documents. In the event of termination of this Agreement, all documents
prepared by Consultant in its performance of this Agreement inciuding, but not limited to,
finished or unfinished design, development and construction documents, data studies, drawings,
maps and reports, shall be delivered to the City within ten (10) days of delivery of termination
notice to Consultant, at no cost to City. Any use of uncompleted documents without specific
written authorization from Consultant shall be at City's sole risk and without liability or legal
expense to Consultant,

5.0. INSURANCE

5.1, Minimum Scope and Limits of Insurance. Consuitant shall obtain, maintain, and
keep in full force and effect during the life of this Agreement all of the following minimum scope
of insurance coverages with an insurance company admitted to do business in California, rated
"A," Class X, or better in the most recent Best's Key Insurance Rating Guide, and approved by
City:

(a) Commercial  general liability, including premises-operations,
products/completed operations, broad form property damage, blanket
contractual liability, independent contractors, personal injury or bodily
injury with a policy limit of not less than One Million Dollars
($1,000,000.00), combined single limits, per occurrence. If such
insurance contains a general aggregate limit, it shall apply separately to
this Agreement or shall be twice the required occurrence limit,

(b) Business automobile liability for owned vehicles, hired, and non-owned
vehicles, with a policy limit of not fess than One Milion Dollars
($1,000,000.00), combined single limits, per occurrence for bodity injury
and property damage.

(c) Workers' compensation insurance as required by the State of California.
Consultant agrees to waive, and to obtain endorsements from its workers’
compensation insurer waiving subrogation rights under its workers’
compensation insurance policy against the City, its officers, agents,
employees, and volunteers arising from work performed by Consultant for
the City and to require each of its subcontractors, if any, to do likewise
under their workers’ compensation insurance policies.

(d) Professional errors and omissions (“E&Q”) liability insurance with policy
limits of not less than One Million Dollars ($1,000,000.00), combined
single limits, per occurrence and aggregate. Architects’ and engineers’
coverage shall be endorsed to include contractual liability. If the policy is
written as a “claims made” policy, the retro date shall be prior to the start
of the contract work. Consultant shall obtain and maintain, said E&O
liability insurance during the life of this Agreement and for three years
after completion of the work hereunder.

5.2.  Endorsements. The commercial general liability insurance policy and business
automobile liability policy shall contain or be endorsed to contain the following provisions:

(a) Additional insureds: "The City of Costa Mesa and its elected and
appointed boards, officers, officials, agents, employees, and volunteers
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are additional insureds with respect to: liability arising out of activities
performed by or on behalf of the Consultant pursuant to its contract with
the City; products and completed operations of the Consultant; premises
owned, occupied or used by the Consultant; automobiles owned, leased,
hired, or borrowed by the Consultant..”

(b) Notice: "Said policy shall not terminate, be suspended, or voided, nor
shall it be cancelled, nor the coverage or limits reduced, until thirty (30)
days after written notice is given to City.

(c) Other insurance: "The Consultant’s insurance coverage shall be primary
insurance as respects the City of Costa Mesa, its officers, officials,
agents, employees, and volunteers. Any other insurance maintained by
the City of Costa Mesa shall be excess and not contributing with the
insurance provided by this policy."

(d) Any faiture to comply with the reporting provisions of the policies shall not
affect coverage provided to the City of Costa Mesa, its officers, officials,
agents, employees, and volunteers.

(e) The Consultant’s insurance shall apply separately to each insured against
whom claim is made or suit is brought, except with respect to the limits of
the insurer’s liability.

5.3.  Deductible or Self Insured Retention. If any of such policies provide for a
deductible or self-insured retention to provide such coverage, the amount of such deductible or
self-insured retention shall be approved in advance by City. No policy of insurance issued as to
which the City is an additional insured shall contain a provision which requires that no insured
except the named insured can satisfy any such deductible or self-insured retention.

5.4. Certificates of Insurance. Consultant shall provide to City certificates of
insurance showing the insurance coverages and required endorsements described above, in a
form and content approved by City, prior to performing any services under this Agreement. The
certificates of insurance shall be attached hereto as Exhibit “C” and incorporated herein by this
reference.

5.5.  Non-limiting. Nothing in this Section shall be construed as limiting in any way,
the indemnification provision contained in this Agreement, or the extent to which Consuitant
may be held responsible for payments of damages to persons or property.

6.0. GENERAL PROVISIONS

6.1.  Entire Agreement. This Agreement constitutes the entire Agreement between
the parties with respect to any matter referenced herein and supersedes any and alt other prior
writings and oral negotiations. This Agreement may be modified only in writing, and signed by
the parties in interest at the time of such modification. The terms of this Agreement shall prevail
over any inconsistent provision in any other contract document appurtenant hereto, including
exhibits to this Agreement.

6.2. Representatives. The City Manager or his or her designee shall be the
representative of City for purposes of this Agreement and may issue all consents, approvals,
directives and agreements on behalf of the City, called for by this Agreement, except as
otherwise expressly provided in this Agreement.
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Consultant shall designate a representative for purposes of this Agreement who
shall be authorized to issue all consents, approvals, directives and agreements on behalf of
Consultant called for by this Agreement, except as otherwise expressly provided in this
Agreement.

6.3.  Project Managers. City shall designate a Project Manager to work directly with
Consultant in the performance of this Agreement.

Consultant shall designate a Project Manager who shatl represent it and be its
agent in all consultations with City during the term of this Agreement. Consultant or its Project
Manager shall attend and assist in all coordination meetings called by City.

6.4. Notices. Any notices, documents, correspondence or other communications
concerning this Agreement or the work hereunder may be provided by personal delivery,
facsimile or mail and shall be addressed as set forth below, Such communication shall be
deemed served or delivered: a) at the time of delivery if such communication is sent by personal
delivery; b) at the time of transmission if such communication is sent by facsimile; and c) 48
hours after deposit in the U.S. Mail as reflected by the official U.S. postmark if such
communication is sent through regular United States mail.

IF TO CONSULTANT: IF TO CITY;

Howard E. Nyhart Company City of Costa Mesa

8415 Allison Pointe Blvd, Suite 300 77 Fair Drive

Indianapolis, IN 46250 Costa Mesa, CA 92626
Tel: 800-428-7106 Tel: 714-754-5219

Fax: 317-845-3654 Fax: 714-754-5040

Attn: Randy Gomez Attn:  Colleen O'Donoghue

6.5. Drug-free Workplace Policy. Consultant shall provide a drug-free workplace by
complying with all provisions set forth in City's Council Policy 100-5, attached hereto as Exhibit
“B" and incorporated herein by reference. Consultant’s failure to conform to the requirements
set forth in Council Policy 100-5 shall constitute @ material breach of this Agreement and shall
be cause for immediate termination of this Agreement by City.

6.6. Allorneys’ Fees. In the event that litigation is brought by any party in connection
with this Agreement, the prevailing party shall be entitled to recover from the opposing party all
costs and expenses, including reasonable attorneys' fees, incurred by the prevailing party in the
exercise of any of its rights or remedies hereunder or the enforcement of any of the terms,
conditions, or provisions hereof.

6.7. Governing Law. This Agreement shall be governed by and construed under the
laws of the State of California without giving effect to that body of laws pertaining to conflict of
laws. In the event of any legal action to enforce or interpret this Agreement, the parties hereto
agree that the sole and exclusive venue shall be a court of competent jurisdiction located in
Orange County, California,

6.8.  Assignment. Consultant shall not voluntarily or by operation of law assign,
transfer, sublet or encumber all or any part of Consultant's interest in this Agreement without
City's prior written consent. Any attempted assignment, transfer, subletting or encumbrance
shall be void and shall constitute a breach of this Agreement and cause for termination of this
Agreement. Regardless of City's consent, no subletting or assignment shall release Consultant
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of Consultant's obligation to perform all other obligations to be performed by Consultant
hereunder for the term of this Agreement.

6.9.  Indemnification and Hold Harmless. Consultant agrees to defend, indemnify,
hold free and harmless the City, its elected officials, officers, agents and employees, at
Consultant's sole expense, from and against any and all claims, actions, suits or other legal
proceedings brought against the City, its elected officials, officers, agents and employees
arising out of the performance of the Consultant, its employees, and/or authorized
subcontractors, of the work undertaken pursuant to this Agreement. The defense obligation
provided for hereunder shall apply without any advance showing of negligence or wraongdoing
by the Consultant, its employees, andfor authorized subcontractors, but shail be required
whenever any claim, action, complaint, or suit asserts as its basis the negligence, errors,
omissions or misconduct of the Consultant, its employees, and/or authorized subcontractors,
and/or whenever any claim, action, complaint or suit asserts liability against the City, its elected
officials, officers, agents and employees based upon the work performed by the Consultant, its
employees, and/or authorized subcontractors under this Agreement, whether or not the
Consultant, its employees, and/or authorized subcontractors are specifically named or otherwise
asserted to be liable. Notwithstanding the foregoing, the Consultant shall not be liable for the
defense or indemnification of the City for claims, actions, complaints or suits arising out of the
sole active negligence or willful misconduct of the City. This provision shall supersede and
replace all other indemnity provisions contained either in the City's specifications or Consultant’s
Proposal, if any, which shall be of no force and effect.

6.10. Independent Contractor. Consultant is and shall be acting at all times as an
independent contractor and not as an employee of City, Consultant shall have no power 1o
incur any debt, obligation, or liability on behalf of City or otherwise act on behalf of City as an
agent. Neither City nor any of its agents shall have control over the conduct of Consultant or any
of Consuttant's employees, except as set forth in this Agreement. Consultant shall not, at any
time, or in any manner, represent that it or any of its or employees are in any manner agents or
employees of City. Consultant shall secure, at its sole expense, and be responsible for any and
all payment of Income Tax, Social Security, State Disability Insurance Compensation,
Unemployment Compensation, and other payroll deductions for Consultant and its officers,
agents, and employees, and all business licenses, if any are required, in connection with the
services to be performed hereunder. Consultant shall indemnify and hold City harmless from
any and all taxes, assessments, penalties, and interest asserted against City by reason of the
independent contractor relationship created by this Agreement. Consultant further agrees to
“indemnify and hold City harmless from any failure of Consultant to comply with the applicable
worker's compensation laws. City shall have the right to offset against the amount of any fees
due to Consultant under this Agreement any amount due to City from Consultant as a result of
Consultant’s failure to promptly pay to City any reimbursement or indemnification arising under
this paragraph. )

6.11. PERS Eligibility Indemnification. In the event that Consultant or any employee,
agent, or subcontractor of Consultant providing services under this Agreement claims or is
determined by a court of competent jurisdiction or the California Public Employees Retirement
System (PERS) to be eligible for enrollment in PERS as an employee of the City, Consultant
shall indemnify, defend, and hold harmless City for the payment of any employee and/or
employer contributions for PERS benefits on behalf of Consultant or its employees, agents, or
subcontractors, as well as for the payment of any penalties and interest on such contributions,
which would otherwise be the responsibility of City.

Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, Consultant and any of its employees, agents, and subcontractors
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providing service under this Agreement shall not qualify for or become entitled to, and hereby
agree to waive any claims to, any compensation, benefit, or any incident of employment by City,
including but not limited to eligibility to enroll in PERS as an employee of City and entitiement to
any contribution to be paid by City for employer contribution and/or employee contributions for
PERS benefits.

6.12.  Cooperation. In the event any claim or action is brought against City relating to
Consultant’s performance or services rendered under this Agreement, Consultant shall render
any reasonable assistance and cooperation which City might require.

6.13. Qwnership of Documents. All findings, reports, documents, information and data
including, but not limited to, computer tapes or discs, files and tapes furnished or prepared by
Consultant or any of its subcontractors in the course of performance of this Agreement, shall be
and remain the sole property of City. Consultant agrees that any such documents or
information shall not be made available to any individual or organization without the prior
consent of City. Any use of such documents for other projects not contemplated by this
Agreement, and any use of incomplete documents, shalf be at the sole risk of City and without
liability or legal exposure to Consultant. City shall indemnify and hold harmless Consuttant from
all claims, damages, losses, and expenses, including attorneys’ fees, arising out of or resulting
from City's use of such documents for other projects not contemplated by this Agreement or use
of incompiete documents furnished by Consultant. Consuitant shall deliver to City any findings,
reports, documents, information, data, in any form, including but not limited to, computer tapes,
discs, files audio tapes or any other Project related items as requested by City or its authorized
representative, at no additional cost to the City.

6.14. Public Records Act Disclosure. Consultant has been advised and is aware that
this Agreement and all reports, documents, information and data, inciuding, but not limited to,
computer tapes, discs or files furnished or prepared by Consultant, or any of its subcontractors,
pursuant to this Agreement and provided to City may be subject to public disclosure as required
by the California Public Records Act (California Government Code Section 6250 ef seq.).
Exceptions to public disclosure may be those documents or information that quaiify as trade
secrets, as that term is defined in the California Government Code Section 6254.7, and of which
Consultant informs City of such trade secret. The City will endeavor to maintain as confidential
all information obtained by it that is designated as a trade secret. The City shall not, in any way,
be liable or responsible for the disclosure of any trade secret including, without limitation, those
records so marked if disclosure is deemed to be required by law or by order of the Court.

6.15. Conflict of Interest. Consultant and its officers, employees, associates and
subconsultants, if any, will comply with all conflict of interest statutes of the State of California
applicable to Consuitant's services under this agreement, including, but not limited to, the
Political Reform Act (Government Code Sections 81000, et seq.) and Government Code
Section 1090. During the term of this Agreement, Consultant and its officers, employees,
associates and subconsultants shall not, without the prior written approval of the City
Representative, perform work for another person or entity for whom Consultant is not currently
performing work that would require Consultant or one of its officers, employees, associates or
subconsultants to abstain from a decision under this Agreement pursuant to a conflict of interest
statute.

6.16. Responsihility for Errors. Consultant shall be responsible for its work and results
under this Agreement. Consultant, when requested, shall furnish clarification and/or explanation
as may be required by the City’s representative, regarding any services rendered under this
Agreement at no additional cost to City. In the event that an error or omission attributable to
Consultant occurs, then Consultant shall, at no cost to City, provide all necessary design
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drawings, estimates and other Consultant professional services necessary to rectify and correct
the matter to the sole satisfaction of City and to participate in any meeting required with regard
to the correction.

6.17. Prohibited Employment. Consultant will not employ any regular employee of City
while this Agreement is in effect. '

6.18. Order of Precedence. In the event of an inconsistency in this Agreement and
any of the attached Exhibits, the terms set forth in this Agreement shall prevail. if, and to the
extent this Agreement incorporates by reference any provision of any document, such provision
shall be deemed a part of this Agreement. Nevertheless, if there is any conflict among the
terms and conditions of this Agreement and those of any such provision or provisions so
incorporated by reference, this Agreement shall govern over the document referenced.

6.19. Costs. Each party shall bear its own costs and fees incurred in the preparation
and negotiation of this Agreement and in the performance of its obligations hereunder except as
expressly provided herein,

6.20. No Third Party Beneficiary Rights. This Agreement is entered into for the sole
benefit of City and Consultant and no other parties are intended to be direct or incidentaf
beneficiaries of this Agreement and no third party shall have any right in, under or to this
Agreernent,

6.21. Headings. Paragraphs and subparagraph headings contained in this Agreement
are included solely for convenience and are not intended to modify, explain or to be a full or
accurate description of the content thereof and shall not in any way affect the meaning or
interpretation of this Agreement.

6.22. Construction. The parties have participated jointly in the negotiation and drafting
of this Agreement. In the event an ambiguity or question of intent or interpretation arises with
respect to this Agreement, this Agreement shall be construed as if drafted jointly by the parties
and in accordance with its fair meaning. There shall be no presumption or burden of proof
favoring or disfavoring any party by virtue of the authorship of any of the provisions of this
Agreement,

6.23. Amendments. Only a writing executed by the parties hereto or their respective
successors and assigns may amend this Agreement.

6.24. Waiver. The delay or failure of either party at any time to require performance or
compliance by the other of any of its obligations or agreements shall in no way be deemed a
waiver of those rights to require such performance or compliance, No waiver of any provision of
this Agreement shall be effective unless in writing and signed by a duly authorized
representative of the party against whom enforcement of a waiver is sought. The waiver of any
right or remedy in respect to any occurrence or event shall not be deemed a waiver of any right
or remedy in respect to any other occurrence or event, nor shall any waiver constitute a
continuing waiver,

6.25. Severability. If any provision of this Agreement is determined by a court of
compstent jurisdiction to be unenforceable in any circumstance, such determination shall not
affect the validity or enforceability of the remaining terms and provisions hereof or of the
offending provision in any other circumstance. Notwithstanding the foregoing, if the value of this
Agreement, based upon the substantial benefit of the bargain for any party, is materially
impaired, which determination made by the presiding court or arbitrator of competent jurisdiction

9 NYHART 2013



shall be binding, then both parties agree to substitute such provision(s) through good faith
negotiations.

6.26. Counterparts. This Agreement may be executed in one or more counterparts,
each of which shall be deemed an original. All counterparts shall be construed together and
shall constitute one agreement.

6.27. Corporate Authority. The persons executing this Agreement on behalf of the
parties hereto warrant that they are duly authorized to execute this Agreement on behalf of said
parties and that by doing so the parties hereto are formally bound to the provisions of this
Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by
and through their respective authorized officers, as of the date first above written.

CITY OF COSTA MESA,
A municipal corporation

CONSULTANT

Signature

I{J‘c"(mmlwl Cumez % f¢ér*,c;./;i{ml

Name and Title

City Clerk and ex-officio Clerk
of the City of Costa Mesa

City*Attorney
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APPROVED AS TO INSURANCE:

Risk Ma

pYs ot
ggement J
)é/

APPROVED AS TO CQNTENT:

Project Manager
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EXHIBIT A

SCOPE OF SERVICES

Services to be provided by Nyhart

For the fiscal year ending June 30, 2014, Nyhart will provide the following actuariai services:

- Data collection and analysis
- Preparation of a comprehensive annual report / actuarial valuation
- Disclosures as required by GASB 45

All services to be provided by Nyhart are subject to your full cooperation and prompt submission
of complete and accurate information. Nyhart will rely on any and all information that you
provide pursuant to this Agreement and on file at our office as to accuracy and completeness.
Nyhart will have no responsibility to verify such information and no liability for errors or
omissions as a result of relying on such information. Nyhart is not a law firm or a public
accounting firm and does not provide legal or tax advice. Nyhart shall not be a fiduciary for the
Plan. ‘

Fees for services provided by Nvhart

The fees listed below are subject to annual adjustments.

Service Fee
Full GASB 45 actuarial update: $8,500
GASB 27 1% Supplemental Retirement

Police Plan: - $3,500
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EXHIBIT B

CITY COUNCIL POLICY 100-5
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SUBJECT POLICY EFFECTIVE PAGE
NUMBER | DATE
DRUG-FREE WORKPLACE 100-5 8-8-89 10f3
BACKGROUND

Under the Federal Drug-Free Workplace Act of 1988, passed as part of omnibus drug legislation
enacted November 18, 1988, contractors and grantees of Federal funds must certify that they
will provide drug-free workplaces. At the present time, the City of Costa Mesa, as a sub-grantee
of Federal funds under a variety of programs, is required to abide by this Act. The City Council
has expressed its support of the national effort to eradicate drug abuse through the creation of a
Substance Abuse Committee, institution of a City-wide D.A.R.E. program in all local schools and
other activities in support of a drug-free community. This policy is intended to extend that effort
to contractors and grantees of the City of Costa Mesa in the elimination of dangerous drugs in
the workplace.

PURPOSE

It is the purpose of this Policy to:
1. Clearly state the City of Costa Mesa's commitment to a drug-free society.

2. Set forth guidelines to ensure that public, private, and nonprofit organizations receiving
funds from the City of Costa Mesa share the commitment to a drug-free workplace.

POLICY

The City Manager, under direction by the City Council, shall take the necessary steps to see
that the following provisions are included in all contracts and agreements entered into by the
City of Costa Mesa involving the disbursement of funds.

1. Contractor or Sub-grantee hereby certifies that it will provide a drug-free workplace by:

a. Publishing a statement nofifying employees that the unlawful manufacture,
distribution, dispensing, possession, or use of a controlled substance is prohibited in
Contractor’s and/or sub-grantee’s workplace, specifically the job site or location
included in this contract, and specifying the actions that will be taken against the
employees for violation of such prohibition;
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SUBJECT POLICY EFFECTIVE PAGE

NUMBER | DATE

DRUG-FREE WORKPLACE 100-5 8-8-89 20f3

Establishing a Drug-Free Awareness Program to inform employees about:
1. The dangers of drug abuse in the workplace;
2. Contractor's and/or sub-grantee’s policy of maintaining a drug-free workplace;

3. Any available drug counseling, rehabilitation and employee assistance programs:
and

4. The penalties that may be imposed upon employees for drug abuse violations
occurring in the workplace;

Making it a requirement that each employee to be engaged in the performance of the
contract be given a copy of the statement required by subparagraph A;

Notifying the employee in the statement required by subparagraph 1 A that, as a
condition of employment under the contract, the employee will:

1. Abide by the terms of the statement; and

2. Notify the employer of any criminal drug statute conviction for a violation
oceurring in the workplace no later than five (5) days after such conviction;

Notifying the City of Costa Mesa within ten (10) days after receiving notice under
subparagraph 1 D 2 from an employee or otherwise receiving the actual notice of
such conviction;

Taking one of the following actions within thirty (30) days of receiving notice under
subparagraph 1 D 2 with respect to an employee who is so convicted:

1. Taking appropriate personnel action against such an employee, up to and
including termination; or

2. Requiring such employee to participate satisfactorily in a drug abuse assistance

or rehabilitation program approved for such purposes by a Federal, State, or
local health agency, law enforcement, or other appropriate agency;

15 NYHART 2013




SUBJECT

DRUG-FREE WORKPLACE

POLICY
NUMBER
100-5

EFFECTIVE
DATE
8-8-89

PAGE

30f3

g. Making a good faith effort to maintain a drug-free workplace through implementation
of subparagraphs 1 A through 1 F, inclusive.

2. Contractor and/or sub-grantee shall be deemed to be in violation of this Pclicy if the City

of Costa Mesa determines that:

a. Contractor and/or sub-grantee has made a false certification under paragraph 1

3. Should any contractor and/or sub-grantee be deemed to be in violation of this Policy
pursuant to the provisions of 2 A, B, and C, a suspension, termination or debarment
proceeding subject to applicable Federal, State, and local laws shall be conducted.
Upon issuance of any final decision under this section requiring debarment of a
contractor and/or sub-grantee, the contractor and/or sub-grantee shall be ineligible for
award of any contract, agreement or grant from the City of Costa Mesa for a period
specified in the decision, not to exceed five (5) years.
decision recommending against debarment of the contractor and/or sub-grantee, the

above;

the requirements of subparagraphs 1 A through 1 G above;

make a good faith effort to provide a drug-free workplace.

Upon issuance of any final

Contractor and/or sub-grantee has violated the certification by failing to carry out

Such number of employees of Contractor and/or sub-grantee have been
convicted of violations of criminal drug statutes for violations occurring in the
workplace as to indicate that the contractor and/or sub-grantee has failed to

contractor and/or sub-grantee shall be eligible for compensation as provided by law.

16
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CERTIFICATE OF LIABILITY INSURANCE

DATE(MMVIDDAYYYY)
471072043

mﬁ-{IS CERTIFICATE IS IBSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NG RIGHTS UPON THE CERTIFICATE HOLDER, THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEESN THE ISSUING INSURER({S), AUTHORIZED

REPRESENTATIVE OR PRODRUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holter Is an ADDITIONAL INSURED, the polloy{les) must be endorsed, If SUBROGATION IS WAIVED, sublect to
the terms and canditons of the policy, certain policies may require an endorsement. A staternent on this certificate does not confor rights 1o the

certificate holder In Heu of such endorsement(s).

PRODUCER ﬁg‘;}EABT
FLes PHONE 366~3B6-2544 FAR BEG-33E-2545
3 (AC. Mo, Bxby: . i (AJC, Moy
FO BOX 35 . MATL
WARRINGTON, Pa 18274 ADDRESS;

PROCUGER
CUETOMERID #:

INSURERIS) AFFORBING COVERAGE NAICH
INSURED NYBART -‘Nsuﬁsﬂmmayigaters Spegialiy o 142307
The Howard ¥ Nyhart Company Inc. 1 NSURES & ; '
8415 Allison Pointe Blvwd. Ste 300 INSURER ¢
Indianapolis, IN 456280 INSURER D
INSURER E -
: . INSURER F
COVERAGES CERTIFICATE NUMBER: ' REVISION NUMBER;

THIS 13 TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN [SSUED TO THE INSUREL NAMED ABOVE FOR THE POUIDY PERICD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOGUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANGE AFFORDED BY THE POLICIES DESCRIBED MEREIN 18 SURJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUGCED 8Y PAID CLAIMS.

; - SOSCTSUER BOLIEY SR T POy EXE :
b TYPE OF INSURANCE e v POLICY NUMBER (MDD BB YY) LITS
T | SENERAL UABILITY i ] EACH OCGURRENCE §
e T [(BAMBGE T RERTEL ™ ”
| COMMERCIAL BENERAL LIARILITY PREMISES [Ea occurterce’ | 8
| CLAIMB-MADE OCOUR WMED EXP (AnY one perscny | §
PERSONAL & ADVINJURY | 8
GENERAL AGGREGATE 3
GEN'L AGGREGATE LIMIT APPLIES PER: PRGDUCTS - COMPIOR AGG | 3
[povey [ | HED: Loc ik
AUTOMOBILE LIABILITY COMBIMED SINGLE LIMIT s
L {Ea gocident)
| AYAUTO BODILY INJURY (Fer person) | §
ALL OWNED AUTGS SODRY INJURY {Per scoident | §
SCHEDULED AUTDS BROPERTY DAMAGE
HIRED AUTOS {Per aicident) #
|| NON-OWKED AUTOS 3
.. $
UMBRELLA LIAB ACLUR EACH OCCURRENGE 5.
EXCESS LiAB CLAIMS-MADE ACGREGATE )
|| DESUGTIBLE o ' s
RETENTION & ]
WORKERSE COMPENSATION P WCSTATO | [OTHF
AMD EMPLOYERS' LIABILITY vrn | TORY LTS | ER
ADlY T PROFRIETORPARTNEREXECUTIVE EL. EATH ACTHD %
COFFICERIMEMBER  EXCLUDED? . 1 MiA : 1 CH Al ENT : &
[Mandatary in NH} EL DISEASE - EA EMPLOYEE| $
If yas, deseribe under H
DESCRIPTION OF DPERATIONS below E.f. DISEASE - POLIDY LIWIT |
X1 E&D Insurance WEARBLOLETTIIC 4/ A /2013 4 /475014 Per Claim: $5,000,000
Aggragate: $5,000,000

JESCRIPTION GF OPERATIONS / LOCATIONS / VEHICLES (Attach ACORD 101, Additional Remarks Schedule, if more space is reeuired)

SERTIFICATE HOLDER

CANCELLATION

VERIFICATION OF INBURANCE

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, MWOTICE WILI, BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS, '

AUTHORIZED REP

\CORD 28{2009/09)

© 1888-2009 ACORD CORPORATION. Al rights reserved.

The ACORD narne ahd'logs are registered. marks of AGORD




| OP ID: MP
AEORL” CERTIFICATE OF LIABILITY INSURANCE " vinsns

THIS CERTIFICATE iS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS

CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND,

BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the pollcy{ies} must be endorsed,
the terms and condltions of the poticy, certaln policies may requlre an endorsement. A statement on this certiflcate doss not confer rights to the

certificate holder In liou of such endorsement(s).

If SUBROGATION IS WAIVED, subject to

FRODYCER Company, Ino 317-815-2800| SoNT°°T Tracie Martin Fornuto
8250 Woodfield X'gyB’Ivd #330 317-815-2857| (/S W, ext): 317-815-2818 | A% noy, 317-816-2857
g'g*aa?gl&‘?'g;;m ":3240 EE%EE%% :Rtfornuto@hjspier.com
cusTomeR o s NYHAR-2
INSURER{S} AFFORDING COVERAGE NAIC #
INSURED The Howard E. Nyhart company, INSURER A : Hanover Insurance Co 299292
Incorpeorated
8415 Allison Pte Blvd, Ste 300 INSURERB :
Indianapolis, IN 46250 INSURER G :
INSURER D ;
INSURER E :
INSURER F :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS 18 TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN
INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUGED BY PAID CLAIMS.

ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS

RODL BUBK] F F VEXF
'R TVYPE OF INSURANCE INSR WYD POLICY NUMBER (MO VY] ﬁlftllngm LIMITS
GENERAL LIABILITY EACH OCCURRENCE $ 1,000,000
A | X | COMMERCIAL GENERAL LIABILITY X ODW9829901 0118513 | 01/15M4 EQEG%EST?EEEEI&E%MS) $ 300,000
T CLAIMS-MADE OCCUR MED EXP (Any one person) | & 10,000,
A | X |Contractual Liab 01/15M3 | 01M5M4 | persoNAL 8 ADV INJURY | § 1,000,000
| GENERAL AGGREGATE $ 2,000,000,
GEN'L AGGREGATE LIMIT APPLIES PER: PRCODUCTS - COMPIOR AGG | § 2,000,000
POLICY B Xl $
AUTOMOBILE LIABILITY (Clzgrgs‘ideiﬁt)‘siNGLE LinIT R 1,000,000
ODW9829901
ANY AUTC BODILY INJURY {Per persan) | §
ALL OWNED AUTOS BODILY INJURY (Rer accident) | §
|| SCHEDULED AUTOS PROPERTY DAMAGE s
A | X | HRED aUTCS 01M5M3 | 01M15M4 | (Peraccident)
A | X | NON-OWNED AUTOS $
3
X | umBreLLALIAB | X | occuR EACH OCCURRENGE s 2,000,000
EXCESS LIAB 1S 2
A GLAIMS-MADE ODW9829901 0111513 | 011514 |ASGREGATE $ ,000,000
| | cEDUGTIBLE $
X | BETENTION 3 0 $
WORKERS COMPENSATION X ‘ WG STATU- ‘OTHw
AND EMPLOYERS' LIABILITY YIN TORY LIMITS ER
A | ANY PROPRIETOR/PARTNER/EXECUTIVE WDW 9827217 00 0115M3 | 01M8M4 | £ eacHAcciDENT 5 1,600,000
OFFIGER/MEMBER EXCLUDED? N/A
{(Mandatory in NH} E.L. DISEASE - EA EMPLOYEE § 1,000,000
If yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | § 1,000,000
DESCRIPTION OF OPERATIONS f LOCATIONS ! VEHICLES {Attach AGORD 10, Additional Remarks Schedule, if mors space Is required)
RE: GASB work, City of Costa Mesa is an additional insured perx
BP0448 {01/06) See Attached**

CERTIFICATE HOLDER

CANCELLATION

CITYOFC

City of Costa Mesa
77 Fair Drive

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

Costa Mesa, CA 92628-1200

AUTHORIZED REPRESENTATIVE

ACORD 25 (2009/09)

® 1988-2009 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD



Insurance Group.
0ODWI829501 6604046

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - DESIGNATED PERSON
OR ORGANIZATION

This endorsement modifies Insurance provided under the following:

BUSINESSOWNERS COVERAGE FORM

SCHEDULE

Name Of Additional Insured Person(s) Or Organization(s): |

| CITY OF COSTA MESA, 77 FAIR DRIVE, COSTA MESA, CA 92628
ESCONDIDC UNION SCHOOL, 2310 ALDERGROVE AVENUE, ESCONDRIDO, C
ORANGE COUNTY FIRE AUTHORITY, 1 FIRE AUTHORITY ROAD, IRVINE,

Information required to complete this Schedule, If not shown above, will be shown in the Declarations.

The following is added {o Paragraph C. Who Is An
Insured in Section |l - Liability:

3. Any person(s) or organization(s) shown In the
Schedule is also an additional insured, but only
with respect to liability for “bedily injury”,
“property damage” or “personal and advertising
Injury” caused, in whole or In part, by your acls
or omissions or the acts or omissions of those
acting on your behalf in the performance of your
ongoing operations or in connection with your
premises owned by or rented to you,

BP 04 48 01 06 Copyright, ISO Properties, Inc., 2004 Page 1 of 1
1,009 '
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CERTIFICATE OF LIABILITY INSURANCE

DATE (MMWDDYYYY)
11/27/2013

- REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER,

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
|| CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIEY
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING [NSURER(S), AUTHORIZED

cettificate holder in lieu of such endorsement(s).

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the

: CONTACT

|| PRoDUCER NAME:

i PHONE B66-386-2544 FAX
1Lockton Affinity, LLC {EAthfl:Amo Exty (AJC, No);

P.0O. Box 410679 ADDRESS:

Kansas City, MO 64141-0679 INSURER(S) AFFORDING COVERAGE NAIC #
i INSURER A : Navigators Insurance Company 42307
i| INSURED INSURER B :

The Howard E Nyhart Company Incorporated

INSURER C :
8415 Allison Pointe Blwd. #300
INSURER D :
Indianapoiis, IN 46250 INSURER E :
‘ INSURER F :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIE IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERICL
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS,

NSR ADDL|SUBR| POLICY EFF | POLICY EXP
IL.TR TYPE OF INSURANCE INSR WY POLICY NUMBER (MM/ODAYYY) | (MM/DDAYYYY) LIMITS
GENERAL LIABILITY EACH OCCURRENCE 3
DAMAGE TC RENTED
COMMERCIAL GENERAL LIABILITY PREMISES (Fa ocourrsnce) | §
CLAIMS-MADE OCCUR MED EXP (Any ona persen) §
PERSONAL & ADV INJURY |
GENERAL AGGREGATE $
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMPIOR AGG | $
POLICY PR Loc ¥
COMBINED SINGLE LIMIT
AUTOMOBILE LIABILITY (Ea accident) $
ANY AUTO BODILY INJURY (Per person} | $
ALL QWNED SCHEDULED
AUTes ATes BODILY INJURY (Per accident)| §
NON-OWNED PROPERTY DAMAGE g
HIRED AUTOS AJTCS (Per aggident)
§
UMBRELLA LIAB OCCUR EACH QCCURRENGCE $
EXCESS LIAB CLAIMS-MADE AGGREGATE §
DED | | RETENTION § $
WORKERS COMPENSATION WEC STATU- OTH-
AND EMPLOYERS' LIABILITY YiN TORY LIMITS I ER
ANY PROPRIETOR/PARTNER/EXECUTIY] E.L, FACH ACCIDENT $
OFFICER/IMEMBER EXCLUDED? NIA
{Mandatory in NH) E.L. DISEASE - EA EMPLOYEES
if yas, describe undar
DESCRIPTICN OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | &
A |Professicnal Liability WY13MPLO141771C 04/04/2013 | 04/04/2014 | Each Claim $5,000,000
Claims Made Policy Aggregate 55,000,000
Retro Date: 06/06/86 Deductible $50,000

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (Attach ACORD 101, Additlonal Remarks Schedule, [f mare space Is requlred)

CERTIFICATE HOLDER

CANCELLATION

City of Costa Mesa
77 Failr Drive
CAa

i Costa Mesa, 92626

SHOULD ANY OF THE ABOVE DESCRIBED PCLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED, REPRESENTATIVE

ACORD 25 (2010/05)

122958860 1299545

2010 ACORD CORPORATION. All rights reserved.

1983
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THE HOWARD E. NYHART COMPANY, INC. (“NYHART”)
SERVICE AGREEMENT (“AGREEMENT")

Agreement Between Nyhart, and:

Client Name: City of Costa Mesa
Primary Contact Name: Collgen O’Donoghus
Primary Contact Address: 77 Fair Drive 1% Floor
Costa Mesa, CA
Primary Contact Phone: (714) 754-5219

Primary Contact Fax:

Services 1o be provided by Nyhart

Alf sarvices to be provided by Nyhart are subiect to your full cooperation and prompt submission of complete and
accurate information. Nyhart will rely on any and all information that you provide pursuant to this agreement and on file
at our office as to accuracy and completeness. Nyhart will have no responsibility to verify such information and ne
liability for errors or omissions as a result of reiying on such information. Nyhart is not a law firm or a public accounting
firm and dosgs not provide legai or tax advice.

For the fiscal year ending June 30, 2014, Nyhart will provide the following actuarial services:
« Daia collaction and analysis

« Preparation of a comprehensive annual report / actuarial valuation
+ Disclosures as required by GASB 45

Fees for services provided by Nyhart

The fees listed below are subject to annual adjustments.

Service Fee
Full GASB 45 actuarial update: $8,500

GASB 27 1% Supplemental Retirement  $3,500
Police Plan:

Additional services available if requested by Client

In addition tc GASB 45 services, Nyhart offers the following additional services. Fee estimates will be provided upon
request. Please visit www.nvhart.com or contact your Nyhart consultant for more information.

Health Care Reform financlal impact consulting

Calculation of seff-funded and COBRA premium rates
Incurred But Not Reported {{BNR) Reserve calculations
Medicare Part D Attestation

What-if Modeling for health plan design and carrier changes

Page 1of 4
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+ Defined Benefit & Penslon consulting and administration
« Defined Contribution, 401(k) & 403(b}
« Flax Accounts — FSA, HRA, & MSA consulting and administration

Relationship of the Parties

The legal relatior:ship between Clisnt and Nyhart shall bs exclusively that of principal and agent. The pariies hersto
specifically agree and acknowledge that Nyhart shall not:

« Have discretionary autharity over any aspect of the Flan;

+ Beailduciary;

* Beresponsible for ensuring that the Plan complies with any raquirement to which the Plan Is subject, or be
liable 1o the Plan, Client, or any person if the Plan fails to comply with any such requirement;

e Have any duty or authority to enforce the payment of any contribution owad under the Plan;

+ Bs responsible far the adequacy of the trust established as part of the Plan, or be liable for any bensfits owed
under the Plan;

» Exercise discration as o any Plan function; or

» Have any obligation to perform any service not specified in this Agreement or otherwise agrsed to in writing by
the parties (regardless of whether such sarvice may be considered *customary” services to be provided by
Nyhart).

Client agrees that Nyhart shall use all information and data supplied by or on behalf of the Client without having
independently verified the accuracy or completensss of it except to the extent required by generally accepted
professional standards and practices. If any documentation or information supplied to Nyhart at any time is incomplete,
Inaccurate or not up-to-date, or its pravision is unreasonably delaysd, Nyhart will not be responsible for any delays or
tiability arising therefrom, and will be entitled to charge the Client in respect of any resulting additional work actually
carried out.

The Client further understands that the failure to provide, or cause to provide, complete, accurate, up-te-date, and timely

documentation and information to Nyhart, whether intentional or by error, could result in an impairment of Nyhart's
services.

Client Responsibilities and Representations

The Client has general responsibilitios with respect to the Plan, including

Providing all information required by Nyhart to perform its services under this Agreement on a timely basis;
Serving as fiduciary for the Plan;

Communicating Plan details to employses and answering employee guestions;

Ensuring adequate funding of the Plan; and

Authorizing plan disbursements and ensuring accuracy of information provided.

Dispute Resolution

Nyhart and Client agree that before commancing any action or proceeding with respect to any disputs betwaen the
parties arising cut of or relating to this Agreement or the Services they first shail attempt to settls such disputs through
consultation and negotiation in good faith and in a spirit of mutual cooperation. Any such dispute will be submitted in
witting to & panel of ens (1) senior execuiive or official of each of Nyhart and Client, who will promptly meet and confar
in an effort to resolve such dispute. Each party's representative will be identified by notics fo the other, and may be
changed at any time thereafter by notice to the other. Any mutually agreed decisions of the executives will be final and
oinding on the parties. In the svent the exacutives are unable to resolve any dispute within thirty (30) days aftor
submission to them, either party may then refer such dispute to mediation by a mutually acceptable mediator to b
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chosen by Nyhart and Client within forty-five (45) days after written notice by either party demanding mediation. Neither
party may unreasonably withhold consant to the selection of a mediator. All communications 2nd discussions in
furtherance of this paragraph shall be treated as confidential sattlsment negotiations, which are not subject to discovery.
The costs of the mediator shall be shared equally, but each party shall pay its own attomeys’ fees.

Any dispute which cannot be resclvad between the parties through negotiation, mediation or other form of alternative
disputs resclution within six months of the date of the initial demand for mediation by one of the parties may then be
submitied to a court of competent jurisdiction. To facilitate an expeditious and economical judicial resolution of such
dispute, Nyhart and Client agree to walve and not to demand a trial by jury, and not to include any emplayes, officer,
director o trustee of either as a party, in any action, proceeding or counterclaim relating to such dispute. Nothing in this
section will pravent either party from resorting to judicial proceedings if interim reliaf from a court is necessary to prevent
serious and irreparable injury to that party or to others. Any claim, action or proceeding against Nyhart will be barred
unless Client initiates the dispute resolution procedures cutlined below within one year of first discovering the act, error
or omisaion that Is the basis for such claim.

Indemnification and Limitation of Liability

The fiability of Nyhart, in tort, contract or otherwise, to Client, a Plan and the officers, directors, trustees, employses or
sharehoiders of any of them, and to any other third party, for all claims arising in connection with or contributicn to by
this Agreement and the Services (including without limitation muitiple claims arising out of or based uporn the same act,
error or mission, or series of coniinuous, interrelated or repeated acls, errors or omissions) shall not Include loss of profit
or incidental, consaquential, indirect, punitive or similar damages and shall be further limited to the amount of fees for
Services received by Nyhart under this Agreemant for the twelve (12) months immediately preceding the act, error or
cmission upon which such liability is based. Nothing in this paragraph shall apply to any liability which has been finally
determined to have arisen from willful misconduct or fraud on the part of Nyhart or which cannot lawfully be limited,
modified or excluded.

Client shall indemnify Nyhart from and against any and all ¢laim, loss, liability or damage (including attorney’s feas)
which Nyhart may incur by reason of its good faith service delivery to Client.

Nyhart shall indemnify the Client from and against any and all claim, loss, liability or damage (including attorney’s fees)
which the Client may incur: (i) arising out of any material breach by Nyhart of any of its materiai obligations,
representations or warranties contained in this Agreement; or (i) arising out of Nyhart's negligence, gross negligence or
willful, fraudulent, or eriminal misconduct associated with is performance of services under this Agreement, The parties
further recognize that clerical arrors and variations may occur. When discovered, they will be corrected or adjusted by
Myhart, in accordance with its normal procedures, to the extent reasonable and possible.
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Acceptance

The itams and conditions of this Agreement are agreed to and accepted by Client on behalf of the Plan. This Agresment
is effective enly when signed by all parties.

City of Costa Mesa

By: ﬁ’) [

7

Printed Name: ’f)/?f/ﬁ} )4 %7%%
‘ Z

=

Date: / A/}
T

Nyhart

By:

Printed Name: QQ A O 6“0!‘»’%(’«?\
L \ -
Date: (O/C,Liﬁ 1
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